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 Is the FLSA relevant anymore?
 July 14, 2011, Congressional Hearings

"Despite the broad impact of the law on the American 
workforce, it is largely outdated and does not accurately 
reflect the realities of modern technology or today’s 
economy. The law has also created an environment of 
uncertainty with employers facing a patchwork
of conflicting interpretations of the law and
employees facing difficulty understanding
their rights under the law."
(Subcommittee's media advisory)
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 Is the FLSA relevant anymore?
 July 14, 2011, Congressional Hearings

IBM Senior Vice President for Human 
Resources and Chairman of the HR Policy 
Association, Randy MacDonald, said "the 
Fair Labor Standards Act is failing 
America.”

 Is the FLSA relevant anymore?
2014:  David Weil, chief of the U.S. Department of Labor 
Wage and Hour Division:

"Fines will be more frequent, in many cases, doubling."
Kiplinger Report, July 7, 2014
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Since Jan. 20, 2009, investigators handled 450 McDonald's cases (2.9 
percent of the 14,344 locations), leading to $1.7 million in back wages 
and penalties assessed and 11,163 violations. The third largest of the 
group, Dunkin’ Donuts, saw 275 investigations (3.3 percent of stores), 
resulting in $1.1 million in wages and penalties recovered from 2,530 
FLSA violations

 Is the DOL relevant anymore?
2017:  Trump Administration Seeks
$2.5 Billion cut in DOL Budget
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 Not Failing America's Plaintiff Lawyers

 www.overtimecases.com

 FLSA filings have increased 10% 8126 FLSA Cases Filed in Federal 
Court March 2013 – March 2014

 Wage and Hour Deals Fell in 2013 to approx. $286M, Down from 
$467M in 2012,
NERA Study Says

 Companies paid $4.5 million on average to resolve a case in 2013, 
which is slightly below the average NERA observed in 2012 and 
right in line with the average in 2011. This 2013 average is still 
well below the overall average for the 2007 to 2012 period of $7.5 
million. NERA 2013 Update.

 Recent Reported Decisions

 Recent Settlements
of Note
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#5----
 Hohnbaum v. Brinker Rest. Corp. No. GIC834348, 

(Cal. Sup. Ct. 2008) preliminary approval Sept. 3, 
2014 - $56.5 million settlement. 

 A trial court granted preliminary approval to a 
class of 108,000 hourly workers and Brinker 
Restaurant Corp. The workers alleged, among 
other things, denial of meal and rest breaks.

#4----
 Indian Health Service, agreement reached May 27, 

2015 - $80 million settlement. 
 A settlement was reached between The Laborers’ 

International Union of North American and Indian 
Health Service—a federal agency—to settle 
grievances made on behalf of more than 10,000 
workers who claimed they were not properly 
compensated between 2006 and present day. 
Essentially the union claimed that the employees 
were mislabeled as exempt from the FLSA and also 
alleged improper compensation for travel time and 
a failure to provide compensation for “off-the-
clock” work.
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#3----

O'Connor v. Uber Techs., Inc., 82 F. Supp. 3d 1133 
(N.D. Cal. 2015) - $100 million proposed 
settlement.

#2----
 Braun v. Wal-Mart Stores, Inc., PA, No. 32 EAP 

2012 (Penn. 2014) order Dec. 15, 2014 - $187 
million verdict award.

 The Pennsylvania Supreme Court affirmed an 
award of $187 million to a class of around 
188,000 Wal-Mart employees. The employees 
had asserted that Wal-Mart required them to 
work “off-the-clock” and to miss promised rest 
breaks.
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#1----Grand Prize Winner!
 Alexander v. FedEx Ground Package Sys., Inc. No. 

12-17458 (N.D. Cal. 2014) announced June 15, 
2016 - $240 million proposed settlement.

 FedEx agreed to pay $240 million to settle class 
actions by 2,300 drivers in California in order 
to resolve the drivers’ claims that they were 
misclassified as independent contractors. The 
settlement is subject to approval by the U.S. 
District Court for the Northern District of 
California. 

 How bad?
 Very Bad!

 The Horror! 
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 Suppose 100 employees; claiming
10 hours per week of overtime, and
making $10 hour

 Each employee x 50 weeks per year x $15/hour 
(OT rate) =$7500

 Times 100 employees=$750,000
 Times 2 years=$1,500,000
 Liquidated damages=$3,000,000
 Plus both sides attorney fees and costs!!!

 Private Right of Action
 Settlement Preclusion
 Individual Claims

 Attorney Fees
 Back Pay
 Liquidated Damages
 “Hoisted on Your Own Petard”
 Recent good news: may not be mandatory

(Moore v. Appliance Direct Inc., 11th Cir., No. 11-15227, 
2/13/13). 
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 Similar to Class Actions
 Very Popular
 Huge Damages
 Attorney Fees

 Notice Stage
 Conditional Certification
 Class Wide Notice

 Merits Stage--Decertification

 Evidentiary Nightmares at
Trial

 Proof

 Affirmative Defenses
 Statute of Limitations
 Good Faith
 Ignorance



10

 Back Pay

 Liquidated Damages

 Willful Violation--3 year statute of limitations

 Civil Penalties--$1000  per violation
 ($50,000 for Child Labor Violations)

 Injunctions

 Criminal Penalties

 Uber-Sized Mess—Just Ask Federal Express…
 Keller v. Miri Microsystems, LLC, --- F.3d --- (6th Cir. 2015);  

Ruiz v. Affinity Logistics Corp., 754 F.3d 1093, 1101 (9th Cir. 
2014); ); Alexander v. FedEx Ground Package System, Inc. 765 
F.3d 981, 990 (9th Cir. 2014); Slayman v. FedEx Ground 
Package System, Inc. 765 F.3d 1033,1042 (9th Cir. 2014); 
Scantland v. Jeffry Knight, Inc., 721 F.3d. 1308, 1312 (11th Cir. 
2013); Carlson v. Fed Ex Ground Package Systems. Inc. --- F.3d -
-- No. 13-14979, 2015 WL 3405994 (11th Cir. 2015); Hart v. 
Rick’s Cabaret Int’l, Inc., 967 F. Supp. 2d 901, 912 (S.D.N.Y. 
2014); Saleem v. Corporate Transp. Grp. 52 F.Supp.3d 526 
(S.D.N.Y. 2014); Taylor v. Jewish Hosp. & St. Mary’s Healthcare, 
Inc., 26 F. Supp. 2d 642, 648 (W.D. Ky. 2014);); Matthis v. 
Reed, 156 So.3d 342, 345, 2014 WL 2579643 (Miss. Ct. App. 
June 10, 2014); Ponderosa Prop. v. Employment Dep’t., 262 
Or.App. 419, 423 (Or. Ct. App. 2014);
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 Why Do I Care?

McCann v. City of Anderson, 951 N.E.2d 614 (Ind. App. 2011)

Ruiz v. Affinity Logistics Corp., 754 F.3d 1093, 1101 (9th Cir. 2014) 

Barnard v. Menard, Inc., 25 N.E.3d 750 (Ind. App. 2015)

Taylor v. Jewish Hosp. & St. Mary’s Healthcare, Inc., 26 F. Supp. 2d 642, 
648 (W.D. Ky. 2014);

O'Connor v. Uber Techs., Inc., 82 F. Supp. 3d 1133 (N.D. Cal. 2015)

 Factors to Consider
 Primary Factor: Extent of Control by Employer

 Indiana Courts/IRS
1) right to discharge;
2) mode of payment;
3) supplying tools or

equipment;
4) belief of the parties;
5) control over the means

used in the results achieved;
6) length of employment;
7) establishment of work boundaries.
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 2015 Update from Department of Labor: 6 Decision 
Factors—Interpretive Bulletin: “every worker 
presumed an employee”
 extent to which the work performed is an integral part 

of the employer’s business
 whether the worker’s managerial skills affect his or her 

opportunity for profit and loss
 relative investments in facilities and equipment by the 

worker and the employer
 worker’s skill and initiative
 permanency of the worker’s 

relationship with the employer
 nature and degree of control by 

the employer

 Take the following steps to classify workers 
as employees:

1) withhold and pay federal and state income taxes;
2) pay Social Security and Medicare contributions;
3) create unemployment accounts and pay 

unemployment insurance tax;
4) provide and pay for worker's compensation 

insurance; and
5) provide the worker employee benefits the same as 

your other employees.
6) Clarify relationships with independent contractors
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 Terms to include in their contracts:
1) the duties the individual is hired to perform;
2) the costs the individual must pay;
3) the individual's provision of the necessary 

equipment and materials;
4) the method and timing of payment;
5) duration of the relationship;
6) the location of the work; and
7) the method of termination of the relationship.

Employee versus Independent Contractor
 Other courts have issued contrary opinions. The Ninth Circuit rejected the Indiana 

district court’s decisions in a pair of cases arising out of California and Oregon. The 
Ninth Circuit determined that the delivery drivers were employees of FedEx rather than 
independent contractors, basing its decision on the fact that FedEx possessed “a broad 
right to control the manner in which its drivers perform[ed] their work.” Alexander v. 
FedEx Ground Package System, Inc. 765 F.3d 981, 997 (9th Cir. 2014); Slayman v. FedEx 
Ground Package System, Inc. 765 F.3d 1033, 1046–47 (9th Cir. 2014).

 the Eleventh Circuit reversed the Indiana district court’s ruling granting summary 
judgement to FedEx and ruled that whether or not the delivery drivers were 
independent contractors or employees was a question for a jury. Carlson v. FedEx Ground 
Package Systems. Inc. --- F.3d --- No. 13-14979, 2015 WL 3405994 (11th Cir. 2015).

 In recent litigation against Uber Technologies, Inc. A Federal District Court in San 
Francisco denied Uber’s motion for summary judgement, holding that genuine issues of 
material fact exist both as to whether the drivers can be terminated by Uber at will, and 
the extent of control exerted over the drivers by Uber Technologies, Inc. 
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Service Advisor Not a “Salesman”
 Navarro v. Encino Motorcars, LLC, 780 F.3d 1267 (9th 

Cir. 2015), cert. granted, 136 S. Ct. 890, 193 L. Ed. 2d 
783 (2016).

Unilateral Tender of Payment Not Sufficient to 
Halt Class Action Lawsuit
 O'Neal v. Am.'s Best Tire LLC, No. CV-16-00056-

PHX-DGC, 2016 WL 3087296 (D. Ariz. June 2, 
2016).
 The United States District Court for the District of 

Arizona permitted employees of America’s Best Tire 
stores to proceed with their collective action against 
the company due to the employees’ refusal to accept 
checks for the alleged lost wages offered by the 
company.
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Courts Decline to Enforce No-Class-Action 
Arbitration Agreements
 Espinoza v. Galardi S. Enterprises, Inc., No. 14-

21244-CIV, 2015 WL 9592535 (S.D. Fla. Dec. 31, 
2015)

 Lewis v. Epic Sys. Corp., No. 15-2997, 2016 WL 
3029464 (7th Cir. May 26, 2016).

Taco Bell Class Action for Failure to Compensate 
Hours During Skipped Meal Breaks
 Medlock v. Taco Bell Corp., et al., No. 1:07-cv-

01314.
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Representative Evidence Permitted to Allege 
Class Action Claim
 Tyson Foods Inc. v. Bouaphakeo, 577 U.S. _ (2016).

 Because the employer failed to maintain adequate 
records of the employees’ hours and overtime work, 
the Supreme Court affirmed the Eight Circuit’s 
decision to permit the employees to demonstrate 
class-wide liability by use of representative evidence.

 Classifying Unpaid Interns
 Glatt v. Fox Searchlight Pictures, Inc., 811 F.3d 528, 537 

(2d Cir. 2016).
 Schumann v. Collier Anesthesia, P.A., 803 F.3d 1199 

(11th Cir. 2015).
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 No Private Settlement of FLSA Claims
 Cheeks v. Freeport Pancake House, Inc., 796 F.3d 199 (2d 

Cir. 2015), cert. denied, 136 S. Ct. 824, 193 L. Ed. 2d 
718 (2016).

 Bodle v. TXL Mortgage Corp., 788 F.3d 159 (5th Cir. 
2015).

Reasonable Diligence Standard for Overtime 
Compensation Claims
 Bailey v. TitleMax of Georgia, Inc., 776 F.3d 797 (11th 

Cir. 2015).
 An employer does not violate the requirements of FLSA if 

it is unaware that an employee is engaging in overtime 
work. If the employee fails to notify the employer or 
otherwise prevents the employer from learning of his or 
her excess hours, the employer is not liable for overtime 
compensation under the FLSA.

 Craig v. Bridges Bros. Trucking LLC, No. 15-3396, 
2016 WL 2909686 (6th Cir. May 19, 2016).
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Reasonable Diligence Standard for Overtime 
Compensation Claims
 GlobalTranz Enterprises Inc. et al. v. Rosenfield, case 

number 15-1431, in the Supreme Court of the 
United States. (2016)

 The U.S. Supreme Court declined to review a case where a split Ninth 
Circuit panel held that a terminated human resources director's 
repeated warnings that her freight management services company was 
violating federal labor laws constituted a proper complaint under the 
Fair Labor Standards Act’s anti-retaliation provision.

 “The majority’s reasoning allows a manager to be protected simply 
by expressing her point of view to other managers, internally, 
about what she perceives as the company’s noncompliance with 
the FLSA.” 
.

 Employees who provide in-home care are 
domestic service employees exempt from 
overtime pay requirements
 Fezard v. United Cerebral Palsy of Cent. Arkansas, 809 

F.3d 1006 (8th Cir. 2016).
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 No Private Settlement of FLSA Claims
 Cheeks v. Freeport Pancake House, Inc., 796 F.3d 199 (2d 

Cir. 2015), cert. denied, 136 S. Ct. 824, 193 L. Ed. 2d 
718 (2016).

 Bodle v. TXL Mortgage Corp., 788 F.3d 159 (5th Cir. 
2015).

 Presidential Memorandum on 3/13/14 
 Directed DOL to “modernize” and “simplify” regs

“while ensuring that the FLSA’s intended overtime
protections are fully implemented”

 New DOL regulations expand overtime pay to 
4.2 million Americans not currently eligible 
under federal law.

 EFFECTIVE DECEMBER 1, 2016
 Enjoined by Texas Federal Court
 TRUMP ADMINISTRATION LIKELY TO 

ABANDON?
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 "Safe Harbor" Provision:
 "If an employer has a clearly

communicated policy that
prohibits improper pay deductions
and includes a complaint mechanism, reimburses 
employees for any improper deductions and makes 
a good faith effort to comply in the future, such 
employer will not lose the exemption for any 
employees unless the employer willfully violates the 
policy by continuing to make improper deductions 
after receiving employee complaints."

 Internship programs for for-profit employers 
under the Fair Labor Standards Act (FLSA)
 The FLSA covers minimum wage and overtime 

requirements for "employees"

 Employees must be paid at least minimum wage 
($7.25) for all hours worked and time and one-half for 
hours over 40 in a workweek (unless working in an 
"exempt" job classification

 Special exemptions for volunteers to charitable, 
religious, civic or non-profit entities
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 Whether an internship for a for-profit entity can 
be unpaid depends on evaluation of six criteria:
1. The internship, even though it includes actual 

operation of the facilities of the employer, is similar to 
training which would be given in an educational 
environment; 

2. The internship experience is for the benefit of the 
intern; 

3. The intern does not displace regular employees, but 
works under close supervision of existing staff; 

4. The employer that provides the training derives no 
immediate advantage from the activities of the intern; 
and on occasion its operations may actually be 
impeded; 

5. The intern is not necessarily entitled to a job at the 
conclusion of the internship; and 

6. The employer and the intern understand that the 
intern is not entitled to wages for the time spent in 
the internship.

 All of these criteria must be met for the 
internship to be "unpaid" under the FLSA 
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 Recently, courts have departed from 
Department of Labor guidelines to apply a 
“primary beneficiary test”

 “Primary beneficiary test” looks to whether the 
intern or the employer is the primary 
beneficiary of the relationship.
 Glatt v. Fox Searchlight Pictures, Inc., 811 F.3d 528, 537 

(2d Cir. 2016).
 Schumann v. Collier Anesthesia, P.A., 803 F.3d 1199 

(11th Cir. 2015).

 Statutory Definition:  IC 22-2-9-1 (Wage Claims 
Statute):  "all amounts paid at which the labor or 
service rendered is recompensed, whether the amount 
is fixed or ascertained on a time, task, piece, or 
commission basis, or in any other method of 
calculating such amount." 

 Also applies to Wage Payment Statute
 Difference between two statutes?
 Key Point about "wages":  "the name given to the 

method of compensation is not controlling; 
instead…consider the substance of the 
compensation….“

 Bragg v. Kittle’s Home Furnishings,
52 N.E.3d 908 (Ind.Ct.App. 2016)
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 Mr. Panwar is a citizen of India and is working in 
the US as an IT professional on an H1-B visa.  He 
works for a company that assigns him to various 
clients around the country needing IT assistance 
for short periods of time.  For periods of up to 
three days at a time, Panwar is assigned no work 
at all because there are no customers who need 
his specialty—"Bench Time."

 Under the H1-B regulations, the non-productive 
"bench time" when Panwar is not working must 
be paid by the employer.

 Panwar's employer has not been paying him 
for his "bench time."

 Panwar sues claiming that his employer owes 
him for all the unpaid wages that should have 
been paid for his "bench time."

 Has the employer violated Indiana wage 
payment laws?
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 "The money owed to Mr. Panwar for benched 
time is not based upon labor or services 
rendered; rather, it is an amount that is 
statutorily  mandated…to prevent abuse under 
the H1-B visa program.“

 Panwar v. Access Therapies, Inc. (2013).

 Failure to provide timely payment of wages 
results in an employer being obligated to pay 
the wages that were due to the employee…

 Plus costs of the lawsuit…
 Plus attorneys’ fees.
 What’s missing?  Stay tuned….
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 “The court shall order as costs in the case a 
reasonable fee for the plaintiff's attorney..."  IC 
22-2-5-2.
 Alvis v. Professional Account Services:

"although the trial court is entitled to consider the 
amount involved in the lawsuit in determining the 
reasonableness of the requested fees, …the trial 
court abuses its discretion if it reduces an otherwise 
reasonable fee request based on the 
amount of the judgment."

 It's about the rate, time and tasks 
performed

 Amends Indiana Code 22-2-5-2 (Wage Payment 
Statute)

 Eliminates "10% per day" penalty
 "In addition, if the court…determines that the 

[employer] …was not acting in good faith, the 
court shall order as liquidated damages…that 
the employee be paid an amount equal to two 
(2) times the amount of wages due…."

 Effective July 1, 2015
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 Sick Pay
 Taylor v. Community (PTO)
 Mathews v. Bronger Masonry (Attendance/PTO)
 Schwartz v. Gary Community Schools (Conversion 

right)

 "Unpaid" Leaves of Absence
 City of Clinton v. Goldner

 Policy states that employees who were terminated 
would receive a predetermined "separation 
allowance" based on length of service.  Employees 
who worked more than 10 but fewer than 15 years, 
receive 16 weeks of separation allowance.

 Employees who quit or are "discharged for just 
cause" are disqualified.

 You terminate Jack for violation of the sexual 
harassment policy.

 Do you pay severance? Is it wages?
 Jackson v. ArvinMeritor
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 Vacation Pay:  General Rule (Die & Mold)
 Policy states that upon separation from employment "in good 

standing" employee shall be paid for unused vacation time up 
to a maximum of 150 hours.  An employee leaves in good 
standing if s/he provides 2 weeks' notice of separation.  
Employees who are "dismissed" from employment shall forfeit 
all accrued vacation leave.

 Employee is suspended for 30 days for investigation of theft.  
You can’t prove theft, but terminate anyway.

 Is employees entitled to vacation pay? Is it wages?
 Hickman v. State of Indiana

 Watch your practice, regardless of policy (Shofstall v. Painters)

 Sales commission schedule states that "sales 
associate shall receive 10% of the contract price or 
45% of the actual profit, whichever is greater."  

 Sales associate makes multiple sales for which 
profit is calculated before he quits and multiple 
sales for which profit is not calculated until after 
he quit.

 Is sales associate entitled to the commissions?
 What if sales associate was paid hourly wages?
 Does it matter if the associate signed off on the 

plan?
 Wells Fargo Ins. v. Land
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 General Rule for all Compensation:  "After an 
employee leaves an employer, bargained for 
compensation is still payable when earned, absent a 
clear and unambiguous intent to terminate payments 
when employment ends."
 Highhouse Rule #1

 General Rule for Commissions:  "A person employed 
on a commission basis to solicit orders is entitled to his 
commission when the order is accepted by his 
employer."  This is true, even if payment is not 
received by the employer until a later date.
 Vector Rule

 Vector Rule Corollary:  "This rule may be 
altered by a written agreement by the parties."

 Does that make it a "wage"?  What about the 
statutory definition?
 NO!
 Entitlement to pay 

does NOT
mean it’s a wage.
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 General Rule on Commissions as Wages #1: "If 
compensation is not linked to the amount of 
work done by the employee OR if the 
compensation is based on the financial success 
of the employer, it is not a ‘wage.’"

 General Rule on Commissions as Wages #2: If 
it is not "practical" (possible?) to calculate the 
amount due within 10 days after being earned, 
it is not a wage.
 Davis v. All American Siding
 Sheaff Brock Inv. v. Morton

 The Procuring Cause Doctrine:  Entitled to 
comp where employee is "procuring cause" for 
transaction.
 Must do everything necessary to secure the sale

 The Prevention Doctrine:  An employer who 
prevents an employee from fulfilling a 
condition or performance cannot rely on such 
"prevention" to avoid liability.
 Ellison v. Regent Aerospace
 Sheaf Brock Inv. v. Morton
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 General Rule for Bonuses:  "A bonus is a wage 
if it is compensation for time worked and is not 
linked to a contingency such as the financial 
success of the company"
 Highhouse Rule #2

 Boilerplate is Important:  "we reserve the right 
to alter, amend, modify or terminate this plan 
at any time, without notice."
 Quezare v. Byrider Finance
 Remember Sheaf and Prevention Doctrine

 Factors beyond an individual employee control 
indicate that a bonus is not a wage— BUT

 Prime Mortgage USA v. Nichols

 Is the "bonus" the only pay?

 Can it be calculated
quickly?
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 Drafting is nearly everything (Frey & Sheaf Brock)
 Good faith

 Be clear and specific

 Linked to contingency

 Calculate and pay within 10 days of being "earned"

 Doesn't directly relate to time worked

 Not paid regularly or periodically

 Other forms of compensation to employee

 Some boilerplate may not be enough

 Get a signature

 Must be in writing;

 Must be signed by the employee;

 Must be revocable at any time by the employee 
upon written notice to the employer; 

 Must be agreed to by the employer;

 An executed copy of the assignment must be 
given to the employer within ten (10) days
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 Joe works as a cashier at a convenience store.  
Joe is allowed to use the gas pumps to fill up 
his four wheeler during the week and the 
amount is deducted from his paycheck.  Joe 
admits that this is a loan for the duration of the 
pay period, to be paid back from his check.  

 Is this a valid 
deduction 
from Joe's pay?

 Because the loan agreement must be in writing, 
must be signed by the employee and must be 
revocable at any time by Joe, this is NOT a 
valid deduction.  

 What if the agreement was in writing?
 Ball v. United GT Corp.—no good faith exception
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 BUT, after July 1, 2015-IC 22-2-6-2:
 "Purchase price of merchandise, good, or food 

offered by the employer and sold to the 
employee, for the employee's benefit, use, or 
consumption, at the written request of the 
employee. 

 BUT, after July 1, 2015-IC 22-2-6-2:
 From 13 to 16 Authorized deductions:
 Uniform purchase/Equipment purchase (up to 

$2,500 per year or 5% of disposable earnings)
 Education and skills training (unless through a

economic development grant)
 Payroll or vacation advances
 Interest charged on loans or advances is limited 

to prime + 4% 
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 If a deduction is made without a proper 
assignment, it will be considered unpaid wages 
and may expose employer to liability not only 
for wages due, but also for attorney's fees, and 
if it's done without good faith, an additional 
amount equal to twice the wages due.

 New Issues
 Retroactivity
 Payment Belatedly Occurs
 No Liquidated Damages
 No Attorney Fees

 Ounce of Prevention vs. Pound of Cure

 Mr. Goodwrench


