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Aren’t unions a thing of the past?
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National Union “Wins”
• Percent of Union Wins: 65%
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Unions are beginning to evolve

history

3

The Roots of American Labor Law

The national labor
relations act
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The NLRA (or the Wagner Act)
• Enacted in 1935
• Guarantees rights of private sector employees
to form unions, collectively bargain, and take
collective action
• Created the National Labor Relations Board
• Does not apply to employees covered by
Railway Labor Act, agricultural employees,
domestic employees, supervisors, federal,
state or local government workers,
independent contractors and some close
relatives of individual

Section 7 and Section 8
• Section 7 of the NLRA guarantees employees "the right to
self‐organization, to form, join, or assist labor organizations,
to bargain collectively through representatives of their own
choosing, and to engage in other concerted activities for the
purpose of collective bargaining or other mutual aid or
protection," as well as the right "to refrain from any or all
such activities."
• Section 8(a)(1) of the Act makes it an unfair labor practice
for an employer "to interfere with, restrain, or coerce
employees in the exercise of the rights guaranteed in Section
7" of the Act
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The NLRA
• The NLRA prohibits employers from
interfering with, restraining, or coercing
employees in the exercise of rights relating to
organizing, forming, joining or assisting a
labor organization for collective bargaining
purposes, or from working together to
improve terms and conditions of
employment, or refraining from any such
activity
• Similarly, unions may not restrain or coerce
employees in the exercise of these rights

Examples of Employer Violations
• Threatening employees with loss of jobs or benefits if they join or vote for
a union or engage in protected concerted activity (PCA)
• Threatening to close the business if employees vote for a union
• Questioning employees about their union sympathies or activities
• Promising benefits to employees to discourage their union support
• Transferring, laying off, terminating, assigning employees more difficult
work tasks, or otherwise punishing employees because they engaged in
PCA
• Transferring, laying off, terminating, assigning employees more difficult
work tasks, or otherwise punishing employees because they filed unfair
labor practice charges or participated in an investigation conducted by
NLRB
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Examples of Union Violations
• Threats that employees will lose their jobs unless they support the union
• Seeking the suspension, discharge or other punishment of an employee for
not being a union member
• Refusing to process a grievance because an employee has criticized union
officials or because an employee is not a member of the union in states
where union security clauses are not permitted
• Engaging in picket line misconduct, such as threatening, assaulting, or
barring non‐strikers from the employer's premises
• Striking over issues unrelated to employment terms and conditions or
coercively enmeshing neutrals into a labor dispute

The national labor
relations board
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National Labor Relations Board
• Appointed by the President to 5‐year
terms and confirmed by the Senate
• Five Members
• Three conservative members:
• Marvin E. Kaplan (Chairman)
• William J. Emanuel
• John Ring

• Two liberal members:
• Mark Gaston Pierce
• Lauren McFerran

General Counsel
• Independent from the Board
• Responsible for prosecuting ULPs and
supervising field offices of the NLRB
• Appointed to a 4‐Year Term
• Peter B. Robb was sworn in as General Counsel
of the National Labor Relations Board on
November 17, 2017
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Structure

A Perpetual Pendulum
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Elections and campaigns

Meet Annie – who just found out
Union organizing is happening
(name

has been marginally changed to protect the not‐so‐innocent)
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Stages of An NLRB Representation
Election










Card Signing Activity
Representation Petition Filed
Stipulation / Hearing
Direction of Election
Campaign
Election
Post Election Objections / Challenges
Election Set Aside & Rerun, or
Results Certified

The First Part of the Election Process
• Petition filed with Board
• At least 30% of employees in a proposed unit

• Proposed unit is approved by the Board
• Employers can challenge whether a unit is
appropriate
• Those challenges are increasingly difficult

• Manner and date of election set
• Manual elections are preferred, but mail
ballot elections are becoming more common
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Authorization Cards

Petition
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Ballot

Tally of Ballots
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New NLRB Election Rules
Primary goal is to reduce time between petition
and election
 Old median: 38‐42 days
New median: 11‐15 days

Why is this significant?
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Because you can be ambushed!
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Why It Matters

Impact of “Ambush” Election
Before

New Timeline

42+ Day Notice before Vote

Almost No Notice

42+ Days to Educate Voters

Almost No Time To
Educate Voters

Employer Controls Timing
of Issues Before Vote

Union Controls
Timing of Issues

What does a campaign look like?
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collective bargaining

You have a Union – Now What?
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Structure of a Union
• Local Stewards
• Local Leadership
• Possible Regional or Joint Board
• International Representative
• International Leadership

• WHO IS YOUR CONTRACT WITH?

What about Collective
Bargaining?
• Employers and unions are required to meet at reasonable times to
bargain in good faith about wages, hours, vacation time, insurance, safety
practices and other mandatory subjects of bargaining
• Some managerial decisions such as subcontracting, relocation, and other
operational changes may not be mandatory subjects of bargaining, but
the employer must bargain about the decision's effects on unit
employees.
• It is an unfair labor practice for either party to refuse to bargain
collectively with the other, but parties do not have to reach agreement
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What about Collective
Bargaining?
• If after sufficient good faith efforts, no agreement can be reached,
the employer may declare impasse and implement the last offer
presented to the union
• If the Union disputes impasse, the Board will determine whether
true impasse was reached
• If the Agency finds that impasse was not reached, the employer
will be asked to return to the bargaining table
• The parties' obligations do not end when the contract expires ‐
they must bargain in good faith for a successor contract, or for the
termination of the agreement, while terms of the expired contract
continue.

What is good faith bargaining?
• The duty to bargain in good faith is an obligation to
participate actively in the deliberations so as to indicate a
present intention to find a basis for agreement
• This implies both an open mind and a sincere desire to
reach an agreement as well as a sincere effort to reach a
common ground
• You can’t just go through the motions
• Time away from the bargaining table may matter
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Collective Bargaining
• Timing
• First Contract
• Successor Contracts

• Process
• Who goes first
• How does it work

• Types
• Traditional
• Interest Based

• Results?

subjects of bargaining
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What Do You Have to Bargain
Over?

Subjects of Bargaining
• Mandatory subject of bargaining (MSB) – pertains to wages, hours,
or terms and other conditions of employment
• Cannot change without bargaining unless bargaining is waived
• Waiver is not easy to establish
• Permissive subject of bargaining (PSB) – does not pertain to wages,
hours, or terms and other conditions of employment but is not
otherwise prohibited by law
• Cannot bargain to impasse
• Can stop bargaining without penalty
• Illegal – prohibited by the Act or other applicable law
• Title VII
• OSHA
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MSB – some examples
• Cameras
• Smoking
• Wages
• Parking
• Televisions
• Uniforms
• Hours
• Vacation
• PTO

PSB
• Definition of bargaining unit
• Internal union matters
• T&C for management employees
• Selection for management employees
• Use of court reporter
• Products to be manufactured
• Union label
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What Does This Mean?

interpreting the contract
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Wait? What does that language
mean?

Contract Interpretation
• Unambiguous Language
• Parties’ Intent
• Past Practice
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Uses of Past Practices
• Clarify ambiguous language
• Give substance to general or imprecise
language
• Modify or amend what is seemingly clear
and unambiguous
• Imply an omitted term to the contract
• Bind the parties to what they have done in
the past

Clarify Ambiguous Language
• Language: Employer will provide a complete
uniform to employees
• Practice: Employer has provided one hat, three
shirts, and two pair of pants for 5 years
• Issue: Can the employer change the uniform?
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Modify what is clear
• Language

• Employees shall work 8‐hour days with one unpaid
30 minute lunch break

• Practice

• Employees consistently worked 8 hours with a
paid on call meal break

• Issue

• Can employees demand an unpaid 30 minute
break?

Imply an Omitted Term
• Language
• Employee observations shall be conducted every six
months followed by an evaluation (Contract is silent
regarding who conducts observations)

• Practice
• Supervisors have always conducted observations and
evaluations

• Issue
• Can the employer hire a consultant to conduct
observations and evaluations?
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Elkouri and Elkouri

• Elements of Past Practice
• Unequivocal
• Clearly enunciated and acted upon
• Readily ascertainable over a reasonable period of
time as a fixed and established practice accepted by
both parties

Ambiguous Language

• Traditional Ambiguity Rule:
• Clear language cannot be contradicted by practice

• Alternative View:
• The Traditional Approach is too limited
• Ambiguity can exist due to parties’ different
understanding of seemingly clear language
• The parties have interpreted the contract with their
feet
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Evening News Assn 54 LA 716
(Mittenthal, 1970)
• Language: All employees making collections shall
collect and pay for newspapers at wholesale rates
fixed by the publisher
• Practice: For 30 years collections have been made
at higher than wholesale rates. Employees kept the
difference
• Employer argued that employees must NOW begin
returning the excess collections

Evening News Assn 54 LA 716
• Union won despite clear language
• The long practice (30 years)
• The employer was aware of the practice
• The employer’s failure to object after having knowledge
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Waukegan News‐Sun 74 LA 1063
(Edes, 1980)
• Language: certain benefits were provided to
“all employees” but the contract did not
specify whether this applied to part‐time
employees
• Practice: For 30 years the benefits were
provided only to “full‐time” employees
• The Union argued that the failure to provide
benefits to part‐time employees violated the
contract

Waukegan News‐Sun 74 LA 1063
• Employer wins
• Arbitrator Edes decided that the practice of
consistently applying the contractual benefits only
to full‐time employees demonstrated that the
parties only intended to provide benefits to full‐
time employees
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Omitted Terms
• Language: “Walk through observations will be
performed on teachers.” The contract is silent
regarding who performed the observations
• Practice: Observations performed by supervisors
for 3 years
• Issue: Can the employer allow teachers to perform
voluntary observations?

Omitted Terms
• Employer wins
• Arbitrator Keenen decided that teachers could
perform voluntary walk through observations
• There was not sufficient evidence of past practice to
supply omitted term to contract limiting walk through
observations to supervisors only

30

General Mills Inc. 131 LA 770
(Staudohar, 2013)
• Language
• Employees paid double time for holidays worked
• When employees work on holidays and work
outside regular schedule, they are paid triple time

• Facts
• Employee worked 12 hours on holiday
• 4 of 12 hours worked outside of regular schedule

• Practice:
• Double time during regular schedule and triple
time outside regular schedule
• Occasionally employer paid triple for all hours

General Mills Inc. 131 LA 770
(Staudohar, 2013)
• Employer won
• Past practice demonstrated that parties only
intended to award triple pay for hours outside
regular schedule
• A few mistakes did not bind the employer
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Detroit Renewable Power, 131
LA 1049
(Obee, 2012)

• Language

• Employee schedules will not be changed within 72 hours
• Changes within 72 hours result in 10% bonus

• Facts
• Emergency: Employer scheduled mandatory overtime
without 72 hour notice
• No change in shift, but extension of work time
• On one similar occasion employer paid the bonus

Detroit Renewable Power, 131
LA 1049
(Obee, 2012)

• Employer won

• No long standing practice
• No consistency
• Union’s consistent interpretation did not create a
binding past practice
• The plain language requires a change in shift before the
bonus is paid and no change in shift occurred
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Past Practice Tips
• The decisions you make today can become
tomorrow’s past practice
• Document everything on a non‐precedent
setting basis (unless you want to set a
precedent)
• There are only three ways to get rid of a
past practice
• Negotiate
• Give intent to discontinue before CBA
negotiations
• Win an arbitration

direct dealing
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Hey! Can I give my employees a
bonus?

Direct Dealing

• Employers and supervisors are not permitted to directly
deal with union members
• Employers are required by law to negotiate with and work
through the Union
• This covers general terms and conditions of employment:

•
•
•
•
•
•

Raises
Breaks
Holidays
Time off
Benefits
Uniforms

• This even covers benefits and good stuff
• But it doesn’t end there…..
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Direct Dealing
• The National Labor Relations Board (NLRB) has the authority to investigate
and prosecute labor law violations
• Even if direct discussions between an employer and unionized employees
only prompt the employer to make, without consulting the union, a
decision the employer has every right to make without the union’s
acquiescence or notification, the discussions themselves are illegal
• It is well settled . . . that an employer who deals directly with its
unionized employees or with any representative other than the
designated bargaining agent regarding terms and conditions of
employment violates [Sections 8(a)(5) and (1) of the NLRA]. Direct
dealing need not take the form of actual bargaining. As the Board
made clear in Modern Merchandising [a 1987 ruling] . . . the
question is whether an employer’s direct solicitation of employee
sentiment over working conditions is likely to erode “the Union’s
position as exclusive representative.”
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What about satisfaction surveys?

Direct Dealing – What about
Surveys?
• Employers are permitted to gather information from employees if:
• It is not perceived as a solicitation of grievances
• It’s related to management rights (i.e. scheduling)
• There is no indication that the conduct was intended to or did
erode the position of the bargaining agent
• It is totally unrelated to any ongoing or upcoming
negotiations and wasn’t' an attempt to by‐pass the union
• It isn’t intended to determine employee support for the union
• It doesn’t relate to terms and conditions of employment
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Direct Dealing
• If it could be argued that the discussion
between management and an employee
could erode the union’s position it is direct
dealing and not allowed
• If we engage in direct dealing – we could
get an unfair labor practice charge filed
against us
• A ULP can result in investigations, fines,
labor trials, and sanctions (more on that
later)

Direct Dealing
• What do you do?
•
•
•
•
•

Involve Legal
Involve a Union Official
Document everything
Don’t assume the employee won’t report you
Don’t assume others won’t hear about it
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information requests

The Union keeps asking for
information!
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Union (and Company) Right to
Information
• Section 8(a)(5) of the National Labor Relations Act (“NLRA” or the
“Act”) makes it an unfair labor practice for an employer to refuse to
bargain collectively and in good faith with the representatives of its
employees
• This obligation to bargain in good faith requires that employers and
unions exchange relevant information when necessary to
substantiate assertions made during collective bargaining or
processing grievances
• This rule, however, does not require “an employer to lay open its
books at any or every union request; certain requirements must be
met”
• Must be responded to timely

Duty to Furnish Information
• Must be relevant
• Per se relevant
• Terms and conditions of employment or
information about bargaining unit members
• To process grievances
• For contract administration

• Otherwise
• Would be of use to Union carrying out its statutory
duties and responsibilities

• If not per se relevant – Union must show
relevance based on a reasonable belief
supported by objective evidence

39

The Response Process
• Evaluate the ask
• What is it?
• Do we have it?
• Is it relevant?

• Produce what is clearly relevant
• Ask for more information regarding relevancy/need
where it is not clear
•
•
•
•
•

DO NOT SIMPLY REFUSE
If you don’t have it – say so
BUT, raise objections and explain them
Do not assume confidentiality is a valid objection
Offer an accommodation

The Response Process
• Put it in writing
• Keep a copy
• End the letter with putting the burden
back on the Union
• “We believe this satisfies our obligation…”

• Non‐Defenses
• You have access to this yourself
• My broker has it
• That would take forever!
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Information Requests
• Failure to respond is an unfair labor practice
charge
• Failure to respond timely is an unfair labor
practice charge
• If they asked for it and we don’t give it – we
can’t use it during an arbitration
• Keep in mind – this goes both ways
• The union must also respond to your
information requests

grievance process
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They filed a &*%(@* Grievance!

3 Kinds of Grievances
• Discipline/Discharge
• Contract Interpretation
• Mystifying
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Contract Interpretation
• Does the Contract mention specifically?
• Is the language unambiguous?
• Is there a past practice?
• What was the parties’ intent?
• Is our conduct consistent?
• Would the interpretation bring about a
nonsensical result?
• Would the interpretation deprive another
employee of their rights?

7 Tests of Just Cause
1. Did the employer provide the employee forewarning or foreknowledge of
the possible or probable consequences of the employee’s conduct?
2. Was the employer’s rule or managerial order reasonably related to
• the orderly, efficient, and safe operation of the employer’s business
and
• the performance that the company might properly expect of the
employee?
3. Did the employer, before administering discipline to the employee, make
an effort to discover whether the employee did in fact violate a rule or
order of the employer’s management?
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7 Tests of Just Cause
4. Was the employer’s investigation conducted fairly and objectively?
5. At the investigation, did the judge obtain substantial evidence or
proof that the employee was guilty as charged?
6. Did the employer apply its rules, orders, and penalties
evenhandedly and without discrimination to all employees?
7. Was the degree of discipline administered by the employer in a
particular case reasonably related to
• the seriousness of the employee’s proven offense and
• the record of the employee in service with the employer?

In Other Words…
• Discipline or discharge starts with a rule
violation
• The rule must be clearly communicated
• The employee must know the consequences
of violating the rule
• The rule can come from the CBA, past
practice, work rules, or prior discipline or
instructions
• Rarely, can it come from common sense
• The rule must be evenly enforced
• Punishment must fit the crime
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Pre‐Grievance Process
•
•
•
•
•
•
•
•
•

Document the violation (photos?)
Have witnesses
Take witness statements
If they won’t write them, you write them
Verify what you wrote
Talk to all relevant people
Remain calm
Be proactive
Don’t “set up” employees

Pre‐Grievance Process
• Nail down the facts and complete any
investigation
• Administer the discipline – don’t pile on
• Remain calm
• Be consistent
• Take notes of the meetings
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The Grievance Packet
• Grievance
• 2nd Step Answer
• Supporting Documentation/Statements
• 3rd Step Answer
• Demand for Arbitration
• Information related to similar
situations/situated individuals
• Bargaining history, if relevant
• Information request and response

The Grievance
• Ensure that it is timely
• Ensure that it is filled out completely
• Push back on missing information

• Date stamp it
• Immediately begin gathering relevant historical
information
• This is the easiest time to settle!
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Company Responses – Info to
Include
•
•
•
•

Who was there?
Where was it?
When was it?
What was being grieved by the Union?
• If it changes – note that!
• If it changes from 2nd to 3rd, note that, too

• What is the Union’s argument?
• What is the Company’s response (keep it
somewhat open)
• Any procedural issues

Grievance Processing
• Don’t openly discuss with peers or employees
• Be open to creative settlement
• Be mindful of precedent – yesterday’s and
tomorrow’s
• Be prepared for arbitration
• Be prepared to work with supervisors
• Cost of arbitration
• Cost of losing
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Grievance Processing
• Arbitration
•
•
•
•
•
•

Like a trial ‐ ish
Witnesses
Subject to direct and cross examination
Before a third‐party neutral
Contract Issue – Union burden of proof
Discipline Issue – Company burden of proof

• Arbitrator makes decisions
• Deny grievance
• Uphold grievance in whole or part
• Reinstatement, backpay, promotion, etc.

unfair labor practices
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An Unfair Labor What?!

This is Bananas!
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Unfair Labor Practices
• ULP gets filed
• NLRB request information
• Documents
• Interviews
• Position Statement

• Follow‐up inquiries
• Decision
•
•
•
•

To dismiss (or withdraw)
To issue a complaint
To force settlement
To bring a complaint
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A NLRB Complaint
• Works exactly like a trial
• Before an ALJ
• Can appeal to the NLRB
• Can appeal that the federal courts
• Moves into enforcement and, if necessary,
compliance
• Can take years and years

strikes, lockouts, and
boycotts
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52

53

relationship between a
union and an employee

Union Security Agreements
• Union Shop
• Agency Shop
• Members’ Only Contracts
• Closed Shop??
• Not since 1947
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Beck Objectors
• In Communications Workers of America
v. Beck (1988) the Supreme Court ruled that the
NLRA restricted unions from collecting dues for
political activities if a union member chooses to
opt out
• The required dues can only be used for collective‐
bargaining and other representational activities
• So, even under a security agreement, employees
who object may continue as members and pay only
that share of dues used directly for representation
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the board in a non‐
unionized world
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Even if you don’t have a Union…
• Be mindful of disciplining and discharging employees if they have engaged
in protected concerted activity
• Is the activity concerted?
• Usually requires two or more employees acting together to improve
wages or working conditions, but the action of a single employee may
be considered concerted if he or she involves co‐workers before
acting, or acts on behalf of others
• Does it seek to benefit other employees?
• Will the improvements sought benefit more than just the employee
taking action? Or is the action more along the lines of a personal
gripe, which is not protected?
• Is it carried out in a way that causes it to lose protection?
• Reckless or malicious behavior, such as sabotaging equipment,
threatening violence, spreading lies about a product, or revealing
trade secrets, may cause concerted activity to lose its protection.

Even if you don’t have a Union…
• Employee Handbooks
• Solicitation
• Use of Company computers and emails
• Class action waivers
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mad libs madness

Thank you!
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