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Why Hire Slow?
 "When you're in a rush to fill openings to respond to growth,
you make mistakes. Unfortunately, many companies adopt the
attitude of, 'hire any intelligent body, or we'll lose business‐‐
we'll sort everything out later.'“ – Guy Kawaski, former Apple
executive
 Compatibility is essential
 Perhaps you don’t need to fill that position – transition
responsibilities to other employees
 Mistakes are costly
 Weak performers cost you about $41, 460 per year
 89,385 Charges of Discrimination filed with EEOC in 2015

Before You Hire
 Develop your process
 Background Search?
 Social Media?
 Multi‐level Interview?
 Timing?
 Tests?
 Train interviewers
 Know your job description
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Know the position requirements
 Use your job description
 If you don’t have job
descriptions – get them
 Best way for applicant to
know what will be
expected of them
 Best way for you to know
what you expect of them

A word about job descriptions
What’s In A Job Description
 Status (exempt or non‐exempt)
 Job Title
 Department Name and
Reporting Relationship
 Job Summary
 Essential Functions
 Nonessential Functions
 Job Specifications ( i.e.
Education, Physical Demands,
Mental Demands, Working
Conditions)

Tips for Job Descriptions
 Use clear, concise language
 If the job already exists ‐
describe it “as is”
 If it is for a new job – define
exactly what you want in the
new position
 Keep the content to a
minimum
 Use disclaimer language
 Don’t “aim for the stars”
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First things first: Applicants
 Application
 At‐will confirmation
 No reference to “permanent employment” or “job security”
 Applicant’s acknowledgement and attestation of accuracy
 EEO statement
 Consider including a clause in employment application to
obtain consent to an Internet search
 Include background check release, if needed (more later)
 Do you really need to know everything that is in your
application?
 Do you ask about military status???

Getting to know your candidate
 Call references
 Review application materials, writing samples, sample
work, etc.
 Conduct background checks – lawfully!
 Third Parties
 Fair Credit Reporting Act (FCRA)
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FCRA
 Tell the applicant or employee you might use the information for
decisions about his or her employment. This notice must be in writing
and in a stand‐alone format. The notice can't be in an employment
application. You can include some minor additional information in the
notice, but only if it doesn't confuse or detract from the notice.
 If you are asking a company to provide an "investigative report" ‐ a
report based on personal interviews concerning a person's character,
general reputation, personal characteristics, and lifestyle ‐ you must
also tell the applicant or employee of his or her right to a description of
the nature and scope of the investigation.
 Get the applicant's or employee's written permission to do the
background check. This can be part of the document you use to notify
the person that you will get the report. If you want the authorization to
allow you to get background reports throughout the person's
employment, make sure you say so clearly and conspicuously.

FCRA ‐ continued






When taking an adverse action based on background information obtained through a
company in the business of compiling background information, the FCRA has additional
requirements:
Before you take an adverse employment action, you must give the applicant or employee:
 a notice that includes a copy of the consumer report you relied on to make your decision;
and
 a copy of "A Summary of Your Rights Under the Fair Credit Reporting Act," which you
should have received from the company that sold you the report.
By giving the person the notice in advance, the person has an opportunity to review the report
and explain any negative information.
After you take an adverse employment action, you must tell the applicant or employee (orally,
in writing, or electronically):
 that he or she was rejected because of information in the report;
 the name, address, and phone number of the company that sold the report;
 that the company selling the report didn't make the hiring decision, and can't give specific
reasons for it; and
 that he or she has a right to dispute the accuracy or completeness of the report, and to get
an additional free report from the reporting company within 60 days.
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Diggin’ up dirt: Using social media
 If you research applicants and employees online:
 Ask a non‐decisionmaker to conduct search and give you
only information you need to know or consider hiring a
third party.
 Build a Wall
 Beware of FCRA
 Be sure all EEO data is scrubbed
 Be smart about the search (you get what you pay for)
 Document search results (print screen captures) and get
notarized
 Remember – not everything you read online is true.

Be prepared for the interview
 You should prepare for the interview as much as the
candidate
 Have questions prepared
 Know your expectations
 Train your interviewers
 Conduct multi‐level assessments – needs change as people
progress through a company
 Consider generational issues
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Hiring Pitfalls
 Pre‐Employment Inquiries: ADAAA
May not request medical examination.
May not inquire as to whether applicant has disability.
May not inquire as to the nature or severity of disability.
May inquire into applicant’s ability to perform job‐related
functions.
 May ask to describe or demonstrate how applicant will perform a
job.





 Conditional Job Offer Made:
 May conduct a medical examination or ask health related
questions, providing that all candidates who receive conditional job
offer in same job category are subject to same examination(s)
and/or inquiries.

Hiring Pitfalls
 Race, Color, Religion, Sex or National Origin Inquiries:
 Generally, do not elicit responses relevant to
applicant’s job performance.
 EEOC’s position:
 indirect or direct disclosure of such information
may constitute evidence of discrimination under
Title VII.

7

Hiring Pitfalls
 Pregnancy, Marital Status, Child Care
Inquiries:
 In general, unrelated to job
performance.
 May be necessary for insurance
purposes after applicant hired.
 Age/Date of Birth Inquiries:
 If over 40, can be evidence of
discrimination under ADEA.
 Safer to ask whether applicant is
the minimum age (e.g., 18 years
old).

Appropriate Inquiries
Employment history
Frequency and duration of jobs
Earnings and benefits history
Gaps in employment
Names and telephone numbers of past immediate
supervisors
 Ability to perform specific job functions
 Special Skills
 Reasons for seeking new employment
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Inappropriate Inquiries
 Are you married?
 How old are you?
 Are you pregnant?
 Where is your accent from?
 Do you have any disabilities?
 Are you currently seeing a psychiatrist?
 How many worker’s compensation claims have you filed?
 Do you get the senior citizen discount at McDonald’s yet?
 Those kids aren’t going to make you late to work, are they?

Final Thoughts on Hiring
 Don’t assume
interviewees want the
same from the job as
you do.
 Hiring no one is better
than hiring the wrong
one.
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Why Fire Fast?
 No good deed goes unpunished.
 “Get rid of the brilliant jerk as fast as you can.” ‐Cliff
Oxford, founder of the Oxford Center for Entrepreneurs
 Hope is not a sound business strategy.
 Bad actors can poison the whole team.
 Don’t disappoint your customers or clients by keeping
someone on board who doesn’t measure up.
 The “new sheriff” situation….

There’s a new Sheriff in town….
 Long‐term manager hates confrontation and always gives
positive evaluations – even when not deserved.
 New manager comes in and finds herself surrounded by
dunderheads. Heads start to roll.
 Lawsuits and allegations of harassment come fast and
fierce.
 Don’t let promotion through mediocrity happen to you.
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Termination Process
 Conduct an investigation
 Document the reasons for the termination
 Document again
 Get a new and different perspective
 Make a thoughtful determination and stick to it
 Plan for the termination meeting

Conduct an effective and thorough
investigation
 Know when to investigate
 Complaints by supervisors, co‐workers
 Informal complaints
 Performance Reviews
 Plan the investigation
 Review policies and guidelines that apply to the situation
 Consider who is best to conduct the investigation
 Document, document, document!
 Don’t forget to interview the alleged bad actor
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Conducting the investigatory interview
 Have a written interview plan
 Plan questions in advance
 Outline all necessary topics
 Discuss confidentiality and no retaliation
 Set reasonable time limits
 Keep the interview professional
 Focus on the issues
 Take notes, take notes, take notes

Conducting the Investigatory Interview
 Allow the person to tell the story in his or her own way, then ask
follow‐up questions as needed to clarify or fill in any gaps
 Get a clear chronology
 Find out if the interviewee has any documentation or other
evidence relevant to the investigation or other possible
witnesses
 Clarify whether the interviewee’s information is:
 Based on personal knowledge
 Hearsay
 A conclusion as opposed to a factual observation
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Documenting Your Investigation
Description of alleged conduct
 Do not use words such as harassment or illegal unless
that is what the witnesses stated.
 Be specific – list what was said or done.
 Do not characterize.
 Do not exaggerate or generalize.
 Do not be conclusory.
 Do not provide your personal commentary.
 Description of statements made by the accused and any
witnesses.


Documenting Your Investigation
 Retain all notes, however rough
 Review notes for accuracy and make sure there are no
inconsistencies
 Notes should clearly identify the drafter and date as well
as whether anyone else was present during the interview
 Notes must be legible– if not, type them
 At the conclusion of each interview (or as soon as possible
afterwards), review with each witness points contained in
the notes to confirm accuracy and if possible, get the
witness to sign and date the notes
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Real Examples of Poorly Written
Interview Notes
 Not getting definite times and details
 “The other day, John was calling Tony names”
 Starting off too narrowly
 “Chuck reported you wrote a racial epithet in the bathroom,
is that true?”
 Going down the wrong trail
 “So you say that you did not have on your hard hat when
Paul hit you in the face?”
 Putting in your personal opinions
 “Bob smirked when I asked if he had threatened to beat up
Joan. I could tell he was lying and not sorry”

The Investigation File Contents
 The complaint, if received in writing
 The investigation plan
 Detailed interview notes
 Any other notes such as a chronology of events
 Documentary and other evidence collected (emails,
computer activity records, work area diagrams,
photographs, voicemail transcripts or recordings, etc.)
 A memorandum summarizing the allegations, factual
findings, and actions taken
 Copies of correspondence and disciplinary actions (if any)
based on the findings of the investigation
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Making a Recommendation
 Termination is (usually) the last step of a thoughtful
process
 Consider the following:
 Were any policies violated?
 If so, does violation constitute a serious offense?
 Did employee have notice of the policies or standards?
 Is law enforcement needed (to report crime)?
 What is past practice with regard to similar offenses?
 Are you confident you considered the accused’s side of the story?
 How long has the employee who violated policy been employed
at the Company?
 Has this employee ever violated policies in past?

Additional Considerations
 What is this employee’s performance history?
 Is the conduct or violation documented?
 Is the discipline or termination timely?
 Are there any other circumstances that could affect your
recommendation?
 Does the employee have a satisfactory or better job appraisal, recent
promotion, or bonus that would negate the articulated reason for
termination?
 Was the employee participating in concerted or protected activity?
 Is the employee a member of a protected group?
 Is the conduct egregious enough for immediate termination?
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Be Prepared for the Termination Meeting
 Logistics:
 Who will conduct the meeting?
 Where the meeting will take place?
 Who will observe the meeting?
 How long the meeting will take?
 Will security be necessary?
 Will there be an exit interview?
 How will the employee return company property?
 Friday vs. Monday?

Be Prepared for the Termination Meeting
 Details:
 Will you be providing a reason for the termination?
 Consider offering severance
 Subject to a waiver of claims
 Consider unemployment compensation implications
 Have any paperwork prepared and ready to sign (with copies for the
employee)
 Be prepared to answer the employee’s questions
 Know when the employee will receive his last paycheck
 Know when benefits will be ending
 Provide a last day of employment
 Know how you’re ending the meeting
 Is security necessary?
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Be Prepared for the Termination Meeting
 Emotions:
 Decide what the tone of the meeting will be in advance
 Don’t be evasive
 Never fire in anger
 Be confident and calm
 Don’t react

Expect the Unexpected
 Know how you will handle some of the more
uncomfortable aspects of the termination
 Employee starts to cry
 Employee will not answer a question
 Employee “does not understand”
 Employee “demands” to speak with someone else
 Employee threatens you
 Employee refuses to listen
 Employee walks out
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Do’s and Don’ts
DO
 Be clear and answer questions
 Rehearse what you will say and
how you will conduct the
meeting
 Listen – don’t react!
 Inform the employee of any
rights or entitlements

 Ensure property is returned
 Keep the discussion
employment related – not
personal
 Document, document,
document!

Do’s and Don’ts
DON’T
 Give false hope
 Get defensive
 Apologize or express
regret
 Debate with employee
 Give unnecessary
justifications
 Make it personal

 Pass the buck
 Don’t discuss the
termination with anyone
other than employee and
those directly involved
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Final Thoughts on Firing
 Poor decisions in past should not
require poor decisions in the future
 Act quickly
 Be consistent
 Follow your instincts (but call your
lawyer, she’s lonely)
 There is nothing you can say or do that
will make this better or easier

Backsies? A brief historical journey.

What does no backsies mean to you:
Once the deal is done, there is no
undoing the deed.
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Beware of Backsies
 Don’t mistake empathy for guilt.
 Make decisions in advance regarding Backsies
 Decide in advance the number of chances you’ll give an
employee
 Decide in advance what circumstances must change in
order for the employee to be given another chance
 There are times when Backsies should be allowed, but
proceed with caution

Beware of Backsies
 Berkowitz v Oppenheimer Precision Products, Inc, October 28, 2014
 A bad employee with a history of problems was fired after an
incident of verbal abuse. The employer rehired the employee, and
warned him to behave. The employee continued to misbehave, and
the employer did not discipline him.
 Soon, the employee goes off on FMLA leave. When he returns to
work, he provides HR with a doctor’s note that indicates he may
need more time off work. During the meeting, he makes a few
comments about his supervisor.
 Employee is fired the next day.
 Employee sues employer under the ADA, FMLA and state law
claims.
 The court found the employer’s discharge to be “suspicious.”
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Beware of Backsies
 Be careful changing your mind
 Consider a last chance agreement
 Beware of precedent
 “But Sheila’s discipline was removed from her file when
she did the same thing!”
 Don’t react in fear of a lawsuit
 Only kicking the can down the road

Questions?
Catherine Burgett
cburgett@fbtlaw.com
614‐559‐7287
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