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2015 EEOC Charges & FMLA Complaints
EEOC Charges FY 2015 Percentage of Total
Total Charges 89,385
Race 31,027 34.7%
Sex 26,396 29.5%
National Origin 9,438 10.6%
Religion 3,502 3.9%
Color 2,833 3.2%
Retaliation - All Statutes 39,757 44.5%
Retaliation - Title VII only 31,893 35.7%
Age 20,144 22.5%
Disability 26,968 30.2%
Equal Pay Act 973 1.1%
GINA 257 0.3%
FMLA Complaints

Total 
Complaints

Refusal to 
Grant FML

Refusal 
to 
Restore 
Position

Termination Failure to 
Maintain 
Health 
Benefits

Discrimination Percent 
No-
Violation 
Cases

1419 292 166 564 32 365 53%

EEOC’S 2015 REPORT
• Secured more than $525 million through settlement and litigation

– $356.6 million through mediation, conciliation and settlements 
– $65.3 million for charging parties through litigation
– $105.7 million for federal employees and applicants

• Focus on systemic cases continues
– 268 systemic cases resolved before litigation for $33.5 million
– 26 systemic cases resolved in litigation

• 6 cases included 50 victims
• 13 cases included at least 20 victims

• Record success in conciliation:
– 44% conciliations resolved successfully
– 64% systemic investigations voluntarily resolved
– 6% increase in charge resolutions from 2014

• Strategic Plan for FY 2012-2016 extended through 2018
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Wellness Programs 

Final Rule on Wellness Programs to be issued ... soon?

• An employer offering a wellness program as part of or in connection with a 
group health plan may use incentives, whether in the form of a reward or 
penalty, to encourage participation in the wellness program.

• The proposed rule clarifies that, for the wellness program to be considered 
voluntary, an employer may offer incentives up to a maximum of 30 percent of 
the total cost of employee-only coverage under the group health 
plan. Incentives may include health plan premium discounts or rebates and 
modifications to health plan cost sharing requirements, such as copayments, 
deductibles or coinsurance.

• Also similar to the HIPAA health-contingent wellness program rules, disability-
related inquiries and medical examinations that are part of a wellness program 
must be reasonably designed to promote health or prevent disease.

• Plan of Action: Review your Wellness Plan to make sure it is in compliance. If 
you have hesitated to have a Wellness Plan, adopt one. 

Wellness Programs

• EEOC v. Flambeau, Inc. (W.D. Wis. 2015)
– The Company wellness plan required any employee who wanted health insurance 

to complete two wellness program requirements: (1) a health risk 
assessment/questionnaire; and (2) a biometric test.

– An employee refused to complete the requirements and was dropped from 
insurance.  The EEOC filed a lawsuit on his behalf, claiming the program violated 
the ADA ban on employer-mandated medical examinations.

– Court granted summary judgment in favor of the employer, finding the 
employer’s requirement that employees participate in a wellness program, 
including a health risk assessment and “biometric screening,” was a term of its 
health benefits plan and covered by the ADA’s safe harbor for insurance benefit 
plans.

– Information gathered through the wellness program was aggregated so that 
individual participants’ results were unknown and the employer had used the 
information to estimate the cost of providing insurance, set premiums, etc.

• Fun Fact: A recent SHRM study reports that 45% of employers that have 
health care surcharges in place for smokers say that smoking in the 
workplace  has decreased since the policy was implemented.



4

EEOC Proposed Retaliation Guidance
In January 2016, the EEOC proposed guidance that will stack the deck against 

employers by expanding the definition of “protected activity” and “adverse 
action” and making it easier to show a causal connection.

• Retaliation must be the “but for” cause of an employer action to be unlawful

• A complaint may be oral or written to be protected activity

• “Third party” retaliation, whereby the employer takes action against an 
employee for another’s protected activity is unlawful

• Both protected activity and unlawful retaliation actions are to be broadly 
interpreted

Guidance on HIV-Positive Employees

• EEOC is focused on HIV cases 

– In 2014, over 200 ADA-related discrimination cases involved HIV 
conditions

– EEOC recovered over $825,000 for job applicants and employees with 
HIV allegedly denied employment or reasonable accommodation

• December 2015 – EEOC issued guidance on the rights of individuals with 
HIV, including one document directed toward health care professionals
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Conciliation Efforts (or lack thereof)

• Under Title VII, the EEOC may not bring suit on a charge before 
“mak[ing] an investigation thereof,” determining whether there is 
“reasonable cause to believe that the charge is true,” and 
“endeavor[ing] to eliminate any such alleged unlawful employment 
practice by informal methods of conference, conciliation, and 
persuasion.”

• Mach Mining, LLC v. EEOC, (U.S. 2015).

– The employer had argued in its defense that the EEOC should not prevail 
because the EEOC did not undertake a good faith effort at conciliation. 

– The Supreme Court held that courts have authority to review whether the 
EEOC has fulfilled its Title VII duty to attempt conciliation. But, because 
the EEOC has extensive discretion to determine what kind and amount of 
communication with an employer is appropriate in any given case, the 
scope of that review is narrow.

Conciliation Efforts Challenged in the Courts

• EEOC v. Amsted Rail Co., Inc.  (S.D. Ill. 2016)
– Company declined to hire applicant who was not medically qualified for “chipper” position 

after post-offer medical examination.
– Applicant filed a charge of discrimination, but the notice and charge did not identify the 

applicant’s disability
– EEOC expanded its investigation to a class of chipper applicants “who were not hired because 

they either had a record of carpal tunnel syndrome or failed a nerve conduction test.”
– EEOC sent a letter of determination to the parties and issued a latter to the Company’s 

counsel inviting conciliation.  A year later, the EEOC informed the Company that conciliation 
efforts were unsuccessful and sued.  The Company argued that the EEOC failed to conciliate 
and the EEOC moved for summary judgment on that issue.

– The Company argued that the EEOC did not provide specific allegations, only conclusory
statements which did not summarize the evidence the EEOC relied upon in reaching its 
determination. 

– The Court found:
• Bookend letters alone are not sufficient; but here, where the EEOC investigator 

authenticating the letters and indicating that the agency communicated with the 
Company to provide an opportunity to remedy the discriminatory practice and was 
unsuccessful.

• Although the documents themselves did not include much information, a review of all of 
the communications, as a whole, was sufficient to inform the Company of the specific 
allegations of discrimination
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Position Statements on Demand

• Charging parties now have immediate access to employer’s position 
statement and non-confidential supporting documentation submitted by 
the employer. 

• Charging party has option to submit a rebuttal within 20 days after receipt 
of employer’s position statement. 

• Employers, however, cannot access the claim file, including the charging 
party’s rebuttal until after a lawsuit is filed through a Section 83 or  FOIA 
request.

CAUTION: It is now even more important that position 
statements are drafted carefully and accurately so that they 
will not serve as evidence to support claims of pretext and 
help plaintiff’s summary judgment.  Further, use caution in 
submitting “confidential” supporting documentation, as the 
EEOC will be handing over supporting documentation. 

Criminal Background Checks 

• EEOC warns employers: 

• “[t]ake special care when basing 
employment decisions on background 
problems that may be more common among 
people of a certain race, color, national 
origin, sex, or religion. . . . For example, 
employers should not use a policy or 
practice that excludes people with certain 
criminal records if the policy or practice 
significantly disadvantages individuals of a 
particular race, national origin, or another 
protected characteristic, and does not 
accurately predict who will be a responsible, 
reliable, or safe employee.” 
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Criminal Background Checks 

• On February 20, 2015, the Fourth Circuit upheld the 
district court’s exclusion of the EEOC’s expert witness 
testimony in EEOC v. Freeman. As the Sixth Circuit 
did in Kaplan, the court focused on the questionable 
methodology of the EEOC’s expert. The EEOC’s 
lawyer admitted that it was not an “A-plus report,” but 
argued that its flaws should have been considered in 
relation to its credibility.  

• In a unanimous decision by a three-judge panel, the 
Fourth Circuit affirmed the lower court's decision, 
noting the "district court found a 'mind-boggling' 
number of errors and unexplained discrepancies.“

• Plan of Action: Keep using background checks, but 
make sure they are reasonable and in compliance with 
the FCRA.

Ban the Box

– Indianapolis is the only city in in Indiana 
that has banned the box.  The ban 
applies to the city of Indianapolis and 
Marion County, as well as licensing and 
vendor activities in the county/city.

– Indianapolis only allows a background 
check to be performed after the first 
interview and city, county agencies and 
vendors are similarly prohibited from 
inquiring into a job applicant's criminal 
history until after the first interview. If 
there is no formal interview process, 
then the employer is prohibited 
altogether from inquiring into or 
obtaining information regarding criminal 
convictions. 
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FLSA

• Fair Labor Standards Act

• The FLSA established 
minimum wage, overtime 
pay, recordkeeping, and 
youth employment 
standards affecting 
employees in the private 
sector and in Federal, 
state, and local 
governments.

FLSA Lawsuits on the Rise

• 8, 781 FLSA filed in 2015

– Up 8% from 2014

• Perfect Storm?

– New federal labor regulations

– Fight for minimum wage hike

– Focus on independent contractor 
classification and joint employer status
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Changes to 
White Collar Exemption

• Proposed rule would raise the salary level at which an employee can qualify 
for a “white-collar” exemption from overtime pay requirements from 
$23,660 per year to an estimated $50,440 per year

• Proposed rule provides for annual, automatic changes 

• The DOL predicts this will change the exempt status of 4.6 million 
workers who are currently exempt from overtime requirements to non-
exempt status

• DOL received over 270,000 comments during the public comment period

• Latest Predictions – Final Rule to be published in JULY!

Changes to White Collar Exemption
What Does This Mean For You?

• Employers will need to consider whether it is feasible to give raises to 
exempt employees who fall below the new threshold (staying on top of 
automatic threshold increases) or whether it makes more sense to convert 
positions to non-exempt. 

• If positions are converted to non-exempt status, employers will need to be 
aware of the FLSA’s other requirements, like tracking of hours and 
recordkeeping. 

• Employers may also consider reducing workers’ hours to avoid paying 
overtime or hiring additional workers .

• To prepare for potential changes to the primary duties tests, employers may 
wish to audit the exemption status of all positions. 

• Employers may wish to update job descriptions
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Supreme Court Permits Use of 
Statistical Evidence to Certify Class

Tyson Goods, Inc. v. Bouaphakeo (U.S. 2016)

• Employees brought wage and hour lawsuit, claiming Tyson failed to 
properly compensate employees for time spent donning and doffing 
personal protective equipment before and after their shifts.

• Neither the company nor the employees kept records of the amount of time 
spent donning and doffing the equipment.

• Employees hired expert to present “representative evidence” of time study 
evidence for the amount of time spent donning and doffing equipment.

• Based on this evidence, the jury awarded $2.9 million in damages to the 
class.

• Supreme Court held that representative evidence was appropriate. 

Takeaway: High price to pay if pay practice is deemed improper – liability for 
a few minutes of time adds up quickly!

Misclassification Issues

• In July 2015, the DOL issued guidance on independent contractor 
classifications

• “Most workers are employees under the FLSA”

• Economic realities factors should be very broadly interpreted

• DOL has increasingly focused on worker misclassification, engaging in a 
nationwide, data-driven strategic enforcement initiative across all 
industries.

O’Connor v. Uber Technologies, Inc. (N.D. Cal. 2015)

• Uber drivers are employees, not independent contractors

• Court focused on Uber’s control over drivers and drivers’ ability to 
work for competing entities
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Questions to ask about your 
independent contractors

1. Do contractors perform work that is integral to your business?

2. Do the contractors operate their own business, have their own tax ID, have 
their own business bank accounts and their own clients?

3. Do the contractors bear risk of profit or loss?

4. Does the company closely supervisor the contractors’ work?

5. Does the job have a fixed end date?

6. Do the contractors supply their own equipment, tools and supplies?

7. Does the work performed require unique skills or initiative?

8. Is the company invoiced for the contractors’ services?

9. Are the contractors paid by time worked or on a project basis?

10. Do you have an independent contractor agreement?

Unpaid Interns
Federal Intern Protection Act of 2015

• Extends protections against discrimination to interns in federal 
workplaces

• Cleared House in January 2016

Glatt v. Fox Searchlight Pictures (2nd Cir.)

• Court aligns the intern test with the more general economic realities 
jurisprudence – no one factor of the fix factor test – no one factor is 
dispositive.

• Think carefully before bringing on unpaid interns – this could be an 
expensive mistake.
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Americans with Disabilities Act

• Prohibits discrimination against a 
qualified individual with a disability

• Did you know?
– Proposed rule on wellness programs issued in 

2015

– Final Rule…..soon?

Telecommuting

• Telecommuting has grown over 103% since 2005 
(GlobalWorkplaceAnalystics.com)

• The average professional will telecommute roughly two days per month 
(Gallup)

• 76% of people surveyed said when they need to get important work done, 
they avoid the office and do the work at home where they have increased 
productivity. (Flexjobs)

• Millennials are now the largest generation in the workforce, and 85% of 
millennials prefer to telecommute full-time and seek flexible work options 
for more work-life balance. (Flexjobs)
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Telecommuting as  Reasonable 
Accommodation

EEOC v. Ford Motor Co. (6th Cir. 2015)
– EEOC sued Ford, arguing that employee, who suffered from IBS, should be 

allowed to work from home whenever she felt it was necessary, up to four days a 
week.

– Ford argued that an essential function of the employee’s job was to meet with 
suppliers and that her role was highly interactive, requiring face-to-face 
meetings.

– The Court, en banc, held that the requested accommodation was not reasonable.   
In reaching this decision, the Court noted:

– Ford required employees in that position to work regular and predictable on-site 
schedules, allowing them to telecommute typically only one fixed day per week

– Ford engaged in the interactive process on multiple occasions

– 4 out of 10 primary job duties could not be completed at home

– Others in this position agreed to come to work if needed on their fixed telecommuting 
days

– This position required personal interaction with customers and as a team with 
employees on site. 

• Plan of Action: Engage in a fact-specific 

interactive process

Coworkers’ Scented Products Did Not 
Create HWE

Alanis v. Metra, (N.D. Ill. 2016)

• Employee had reactions to smells in the workplace and 
requested a scent-free workplace as an accommodation. 

• The employer instructed coworkers to not wear any perfumes or 
colognes, but some continued to do so.  

• The employer also permitted employees to eat lunch in 
conference room near employee’s cubicle, despite that she was 
bothered by food odors.

• Employee claimed she was subjected to a hostile work 
environment under the ADA.

• The Court held:

– Although the Seventh Circuit has not recognized a HWE action 
under the ADA, the claim does exist under the ADA.

– Even if people continued to wear perfume, this conduct was not 
severe and pervasive enough to render the work environment 
abusive.
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Careless Comment Fuels ADA Claim

Green v. Teddie Kossof’s Salon & Day Spa, (N.D. Ill. 2015)

• Massage therapist had a history of back problems and missing work.  Then, 
the employee missed several weeks of work due to an ovarian cyst.  

• After a phone call with the employee, trying to schedule her to return to 
work, the employer fired the employee, telling her that  she had “too many 
medical problems.”

• The Court found that his comment was direct evidence of discriminatory 
motive.

Tip:  Think before you speak.

Employer Need Not Wait for Employee 
to Injure Someone

Stern v. St. Anthony’s Health Center, (7th Cir. 2015)
• Employer believed chief psychologist at acute-care facility with essential 

duties of staff supervision, administrative tasks, and direct clinical 
treatment of patients, demonstrated cognitive issues similar to those of 
Alzheimer’s patients and discharged him.

• The employee sued under the ADA for failure to accommodate and a 
failure to engage in the interactive process. 

• The Court was troubled by the lack of an interactive process, but 
ultimately determined that it was immaterial.

• The Court found that the employee failed to show he was a qualified 
individual, and an employer does not have to wait for a disabled 
employee in a sensitive position to injure someone before it can evaluate 
the employee’s fitness for duty, and, once evaluated, the employer is 
“entitled to rely on a physician’s recommendation” that the employee is 
not able to safely perform an essential function of his job.
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Be careful what you email
Arroyo v. Volvo Group of North America, LLC dba Volvo Parts 

North America, (7th Cir. 2015)
• Employee took significant amount of military leave for multiple deployments and 

training

• Her supervisor sent several frustrated emails to other members of management:

– Expressing his frustration with the dilemma of disciplining a person for 
taking too much time off for military duty

– Complaining the employee only contacted him once during her 13 month 
deployment to Iraq, to which management responded, “Unfortunately, there 
isn’t a lot we can do … we have to wait for her. Sorry it isn’t what you wanted 
to here.”

– During treatment for PTSD, the supervisor complained that the employee was 
“really becoming a pain with all this.”  

– While absent for an ER visit, the supervisor joked that there were rumors the 
employee was in Hawaii

• Employer implemented new discipline policy, which caused employee to earn 
occurrences for tardiness and led to her termination.

Be careful what you email (Cont’d)

• Court reversed summary judgment on USERRA discrimination claims 
and revived ADA claims.

• USERRA: Court found that a jury could infer that her discharge for 
other instances of tardiness was motivated by her supervisor’s long-
standing frustration about her frequent service-related absences.

• ADA: Court found that the emails showed a discriminatory motive and 
that the timing between the onset of Employee’s PTSD and Volvo’s 
implementation of new disciplinary steps that led to her discharge 
supported inference of discrimination.

Takeaway:  Be careful what you put in email – vent to your 
lawyer, not your coworker.
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Title VII
• Prohibits discrimination and retaliation on the basis of 

race, color, religion, sex and national origin.

• Did you know?
– 2016 EEOC Strategic Plan focuses on sexual orientation and 

transgender discrimination claims

LGBT Issues

• Williams Institute study estimates there are 7 million private sector 
employees, 1 million state and local employees and 200,000 federal 
government employees who identify as LGBT

• EEOC has made it clear that discrimination based on sexual 
orientation and gender identity is a violation of Title VII

• Addressing LGBTQ issues under Title VII’s sex discrimination 
provisions is one of six national priorities identified by the EEOC’s 
SEP.

• EEOC published a guide for federal agencies on addressing sexual 
orientation and gender identity discrimination in federal civilian 
employment.
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Significant Case for LGBT Community 
and Federal Employees

Baldwin v. Foxx   (July 2015)
• Employee alleged his employer, the FAA, failed to promote him because he is an 

openly gay man.

• EEOC explained why sex discrimination includes discrimination based on sexual 
orientation:

– (1) sexual orientation discrimination necessarily involves treating workers less 
favorably because of their sex, because sexual orientation as a concept cannot be 
understood without reference to sex; 

– (2) sexual orientation discrimination is rooted in non-compliance with sex 
stereotypes and gender norms, and employment decisions based in such 
stereotypes and norms have long been found to be prohibited sex discrimination 
under Title VII; and 

– (3) sexual orientation discrimination punishes workers because of their close 
personal association with members of a particular sex, such as their marital and 
other personal relationships.

EEOC Files Sex Orientation 
Discrimination Lawsuits

• EEOC v. Scott Medical Health Center
– EEOC asserts that the company subjected a gay male telemarketer to harassment 

because of his sexual orientation. 

– Manager referred to him using anti-gay epithets and made offensive comments 
about his sexuality and sex life

– Employee complained to clinic director, but the company did not take any action 
to stop harassment

– Employee ultimately quit rather than endure further harassment

• EEOC v. Pallet Companies
– EEOC asserts that lesbian forklift operator was harassed by her supervisor 

because of her sexual orientation.

– Soon after she was hired for the first shift, a supervisor asked her to start working 
the night shift, which she agreed to do to earn extra money. 

– The supervisor then started making comments on a weekly basis, including “Are 
you a girl or a man” and “I want you to like men again,” among other statements.

– Employee complained about the harassment to the general manager and 
employee hotline.  Days later, employee was fired.
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Courts Reluctant to Adopt Expansive 
View of Title VII

Igasaki v. Ill. Dept. of Financial and Professional Regulation (N.D. Ill., 2016)
• Court reiterated that the sex-discrimination protections of Title VII do not apply to individuals claiming 

discrimination on the basis of their sexual orientation.

• Court focused on language of statute, which does not list sexual orientation as a protected class.

Kimberly Hively v. Ivy Tech Community College
• Currently pending before Seventh Circuit, will address this issue

Reed v. South Ben Nights, Inc. dba Best Western Hospitality Hotel (E.D. Mich. 
2015)

– In denying summary judgment, Court focused on gender-nonconforming behavior observed at 
work, and would not “bootstrap protection for sexual orientation into Title VII” under the guise of 
a sex-stereotyping claim

But See…

• Chavez v. Credit Nation Auto Sales, LLC (11th Cir. 2016)
– Holding that gender identity discrimination is prohibited by Title VII

• Tinory v. AutoZoners, LLC (D. Mass. 2016)
– Holding that manager’s participation and encouragement of sexual banter about his own sexual 

orientation eviscerated his claim that he suffered gender bias and harassment when he was 
allegedly mocked for his perceived sexual orientation.

Gender Identity: EEOC’s Position 
on Restroom Use and Pronouns

Lusardi v. Dept. of Army, (EEOC Appeal)

• EEOC ruled that denying a federal government employee the use 
of a restroom consistent with their gender identity and subjecting 
employees to intentional use of the wrong gender pronouns 
constitutes discrimination because of sex, and thus violates Title 
VII
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OSHA Weighs In on Transgender 
Restroom Use

• OSHA released new “best practices” guidance regarding restroom access for 
transgender employees. 

• OSHA recommends employers allow employees to use the restroom of the 
gender with which they identify.

• Cites concerns over potential psychological harm to employees not able to 
use restrooms corresponding with their gender identity and the negative 
health effects of not using workplace restrooms at all.

• Guidance only – but plan ahead.

EEOC Action on Gender Identity in 
Private Sector

• EEOC v. R.G. & G.R. Harris Funeral Homes, (E.D. Mich. 2015)
– District court in Michigan rejected employer’s motion to dismiss with 

language very favorable to EEOC/employee

• Same court also denied employer’s discovery request, seeking 
information re the employee’s sexual anatomy. 

• EEOC v. Lakeland Eye Clinic
– Florida company settled for $150,000 in 2015

• EEOC v. Deluxe Financial Services Corp.
– In early 2016, a Minnesota employer entered into a consent decree in which 

it will pay $115,000 to resolve a sex discrimination and harassment lawsuit 
brought by the EEOC on behalf of a transgender employee

– The employer refused to let the transgender woman use the women’s 
restroom, and a supervisor intentionally called the woman the wrong 
gender pronouns, and used slurs when referring to the woman.
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What’s an Employer to Do?

• Be proactive!

• Create a safe working environment for all 
employees

• Establish policies and procedures now to address 
discrimination and harassment based on sexual 
orientation and gender identity

• Consider how you will address sensitive 
transgender issues in the workplace

– Which restroom will transgender employees 
use and when?

– When do you refer to an employee by a new 
name and different pronouns?

– How will address other employees’ concerns?

Pregnancy Discrimination

• The EEOC has stressed that “[t]he law is clear – employers cannot refuse to 
hire or discharge women because of their pregnancy,” and that 
“[c]ombating pregnancy discrimination remains a priority.”

• The EEOC received 3,543 pregnancy discrimination charges in 2015, and 
achieved over $14.8 million in monetary benefits in resolving these 
charges.

• Since the start of FY 2011, the EEOC has filed more than 45 lawsuits 
involving claims of pregnancy and has recovered approximately $35 
million, in addition to injunctive and “make whole” relief
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Employers’ Policies Cannot Impose 
Significant Burden on Pregnant Workers

Young v. U.P.S. (U.S., 2015)

• UPS denied pregnant employee a light duty assignment in accordance with its policy
which provided that light-duty is only available to employees with on the job
injuries, employees with disabilities under the ADA and employees who had lost
DOT certification.

• Supreme Court held that there may be some situations in which employers can 
accommodate some groups of employees, without also accommodating pregnant 
employees, but created a test so strict that employers would have a hard time doing 
so. 

• Pretext proven when “an employer’s policies impose a significant burden on 
pregnant workers, and that the employer’s legitimate, nondiscriminatory reasons are 
not sufficiently strong to justify the burden.”

• Employers are required to accommodate pregnant women when they provide an 
accommodation to any other non-pregnant employee who is similar in ability to 
work. Cost is not a consideration.

Plan of Action: Accommodate. 

And keep records of accommodations.

Don’t Tell Pregnant Employees They 
are “Too Big” or “Starting to Show”

• “Employers do not have the discretion to determine when a pregnant 
employee is ‘too big’ to work, remarked EEOC Regional Attorney Faye 
A. Williams. “As stated in the EEOC's Guidance on Pregnancy 
Discrimination, employment decisions that adversely affect pregnant 
women are unlawful, even when an employer relies on stereotypes or 
unconsciously believes they are acting in the employee's best interest.”

• Noodles Asian Bistro, Inc. settled a pregnancy discrimination lawsuit 
for $25,000 where the restaurant fired two servers after management 
decided they were “too big” (due to their pregnancies) to wait tables.

• Arthur’s Restaurant & Bar settled a pregnancy discrimination lawsuit 
for $20,000 after a server was fired after owner commented that she 
was “starting to show” and told her that she should begin maternity 
leave early.
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Informal Criticisms of Pregnant Employee’s 
Performance Not Constructive Discharge

Brown v. Liberty Mutual Group, Inc. (5th Cir., 2015)

• Insurance sales representative informs supervisor that she is pregnant.

• The supervisor questions her performance, and also suggests the employee 
take FMLA leave after missing work due to pregnancy-related health issues.

• The employee was selected for an audit by someone unaware of her 
pregnancy, who find multiple discrepancies. 

• The employee went on FMLA leave, then resigned before her leave was over.

• Sued for pregnancy-related discrimination, HWE and retaliation. 

• Employee was never formally disciplined, nor did she have any evidence 
that her employment was threatened.  

• Summary judgment granted for employer. 

Religious Accommodations
EEOC Guidance on Religious Garb and Grooming:

– Provides that any affectation, behavior, or mode of dress that can be 
tied to religious practice must be accommodated, so long as it does 
not cause “undue hardship” for the employer. 

– Accommodation is required regardless of how sincere an employee’s 
religious practice may seem, how recently adopted that practice is, 
or how that practice affects business (subject to the “undue 
hardship” rule). 

– Grooming may take the form of religious symbols worn, restrictions 
on shaving or hair length, tattoos that must be displayed openly, and 
specific items of clothing required by a religion, etc. 

– Employers should be careful not to assign employees to specific 
areas, tasks, or positions based upon their garb or grooming. 

– An employer does not necessarily have to have specific knowledge of 
an employee’s religious practice in order to be liable under Title VII 
for discrimination (know or should have known standard).

EEOC also recently issued a Q&A explaining federal laws that 
prohibit employment discrimination against individuals who 
are, or are perceived to be, Muslim or Middle Eastern
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Yikes: Threats May Have Been Cries of 
Self-Defense

Nichols v. Illinois Dept. of Transportation (N.D. Ill., 2016)

• Muslim employee, upset about several denied grievances, including a 
request to pray more frequently, and after overhearing another employee 
say that someone wanted to hurt him, sent a fax to the Company, which 
included bold statements such as: 

– “I am capable of protecting myself. And WILLING, if the threat persists, to do away with it by 
ANY AND ALL NECESSARY MEANS. Am I “hostile”? No. THE QUR’AN TEACHES PEACE. 
Am I capable of “hostility”? Yes. INFINITE hostility.” When referring to his being sent home, 
he stated, “If there is another incident of this nature, someone … is going to get “f**ked up”. 
YOU HAVE BEEN TOLD: These men are trying to act like “mobsters”. These men are trying 
to say they “know people”. Well[,] so do I.”

• Company discharged employee for violation of its zero-tolerance anti-
violence policy

• Court denied Company’s motion for summary judgment on his Title VII 
claims of religious bias, failure to accommodate and retaliation

– Court found that a jury could find that employee’s language could be construed as an 
assertion of a right to self-defense

“Mark of the Beast”  Verdict Upheld
EEOC v. Consol Energy, Inc. (N.D. W.Va., 2016)

• Coal miner, an Evangelical Christian, refused to use biometric
hand scanner for purposes of tracking attendance because he had
a genuinely held religious belief that he was not permitted to scan
his hand because it would make him take on the Mark of the
Beast.

• Employee informed employer of his belief and requested that he
submit his time using manually or by using a time clock.

• Employer offered to permit him to use his left hand palm up –
instead of right hand palm down.

• Employee involuntarily retired because the company would not
accommodate his religious belief.

• Employer ordered to pay over $436,000 in back pay and front
pay, plus compensatory damages, totaling over $580,000 in
damages.

• Verdict Upheld (2016)
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Save it for Tinder
Jackson v. Dakkota Integrated Systems, LLC., (N.D. Ill. 2016)

• Employee claimed that her supervisor sexually harassed after they
engaged in a “flirtatious relationship,” included flirtatious messages and
pictures. After the relationship ended, the supervisor bragged about their
relationship, and other coworkers commented on employee’s body.

– Supervisor also allegedly accessed employee’s phone and sent graphic photos
of her to his personal email account.

– Plus: Employee received string of sexually explicit text messages from HR
manager

– Fired one week after she filed EEOC Charge

• Court denied employer’s motion for summary judgment on harassment
claim because whether the alleged harassment was unwelcome was a
question of fact for the jury.

– Court granted summary judgment for the employer on sex discrimination and
retaliation claims because employee could not show adverse employment
action, and employer was not aware of her EEOC Charge when it terminated
her.

Personal Preference Doesn’t Win

Burrell v. United Parcel Service, Inc. (N.D. Ill. 2016)

• Employee complained that a coworker made four harassing comments on
three separate occasions.

• After the complaint, she was denied requests to drive particular routes (in
favor of drivers with more seniority) and was written up for attendance
infractions.

• Court held these actions did not amount to retaliation, and found that
there was no evidence the alternate routes she was offered were
objectively less desirable, or that her preferred routes were measurably
superior in any way.

– Write-ups did not result in suspension, demotion, termination, loss of pay or
benefits, or other material change in employment status

– “If personal preference alone [were] sufficient to establish adverse
employment action, the objective requirement for such a finding would
effectively be eliminated.”
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ADEA

• Age Discrimination in 
Employment Act

• Prohibits discrimination 
against employees age 40 and 
older

• Did you know?

– 25.2% of EEOC Charges 
filed in Indiana in 2014 
were age-based claims

Write-Ups After Termination Defeats 
Summary Judgment

Binkley v. Noah W. Kreider and Sons, (E.D. Pa. 2016)

• Despite an employer’s claim that it did not decide to terminate a 49-
year-old employee until Dec. 2008, it had already offered his job to a 
younger individual before complaints about the employee were 
added to his personnel file that same month. 

• Employee was purportedly laid of in January 2009 for a lack of 
commitment, poor performance, an abrasive management style, and 
setting a negative tone.

– But no documentation until after his replacement was offered job!

• Court denied summary judgment for the employer and found that the 
numerous write-ups in the personnel file after the replacement was 
hired created a fact dispute as to whether they were entered to create 
the appearance of a legitimate reasons for termination.

Takeaway: Timely Document Performance Issues



26

“Age and Health”
Jones v. B & J Rocket America, Inc., (N.D. Ind. 2015)

• A plant manager was demoted and replaced by someone 20 years 
younger, and then fired months later for poor performance.

• Supervisor commented that employee was being replaced due to his 
“age and health.”

– When employee interviewed with company, interviewed commented he 
was “getting up there in age” and asked how long he wanted to work until 
he retired.

– No negative performance reviews or warnings prior to termination .

• Court denied summary judgment for employer because the 
“age and health” comment needed to be assessed by a jury.

– Further, even though the supervisor was not the ultimate decisionmaker, 
he was part of chain of command and personally involved in hiring the 
younger replacement and terminating the employee.

– Younger replacement could be comparator.

Takeaway: Train supervisors and those involved in decision-making

FMLA
• Entitles eligible employees to take 12-

weeks of unpaid, job-protected leave for 
the birth of a child or adoption, to care 
for a family member with a serious 
health condition, the employee’s own 
serious health condition and certain 
qualifying exigencies arising out of 
military service

• Did you know?

– Recent Final Rules changed 
definition of “spouse” under the 
FMLA to include legally married 
same-sex spouses.
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FMLA and Same Sex Marriage

• Same sex marriage is legal.

• Same sex spouses are covered under the FMLA. 

• Yes, you can require proof but be consistent, and they get to pick. 

• Consider any domestic partner coverage you had and whether you 
still need it.

• Don’t get bogged down in the details. If you wouldn’t question it for 
opposite sex partners…..

DOL Update
• Continued focus on systemic violations

• With increasing regularity, the DOL will move beyond a single 
complainant to an entire group, department, employer location and 
onto multiple employer locations to ensure compliance across a 
company’s work sites.

• The DOL’s systemic investigations will generally take aim at three 
types of information:

– statistical — leave trends, leave requests, leave approvals and 
responses to leave requests by supervisor, job group, type of 
request or any other grouping;

– anecdotal — based on interviews with employees, supervisors, 
administrators and managers; and

– documents — records of leave requests, notices provided, leave 
determinations, employer’s FMLA policy and handbook, and 
medical certifications and re-certifications.
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Prepare Now
• Review your FMLA policy. Is it up-to-date?

• Are your posters up? Is your policy in your handbook? 

• Is all your FMLA correspondence legally compliant?

• Conduct a comprehensive audit of your FMLA practices 
and procedures. 

• How’s your recordkeeping?

• Train your employees! Please. 

AT LAST! “New” FMLA Forms 
• The DOL finally got around to revising its official FMLA forms. 

• They now carry an expiration date of May 31, 2018.

• In addition to a new expiration date, the new forms also include 
specific references to the Genetic Information Nondiscrimination Act!

• But, it isn’t great. So keep using your own GINA disclaimer, too. 
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No. Just no. 

Collins v. Dan Cummins Chevrolet-Buick, (E.D. Ky. 2015).

• Plaintiff left work to check into a hospital to address the onset of mental health 
issues. During her first two days in the hospital, she was not allowed to 
communicate with anyone. Plaintiff’s husband and other representatives called 
the employer. Plaintiff was fired while still in the hospital. When discharged from 
hospital, Plaintiff sent employer a letter saying she could return to work 
immediately.  Employer advised the husband that the employee had abandoned 
her job.  

• The Court denied MSJ holding that the employer was aware that plaintiff was 
taken to a hospital, knew she was seriously ill, and plaintiff’s husband gave the 
employer documentation regarding a timetable for her return to work. 

Takeaway: Sometimes folks can’t follow your policy for good reasons. 
Ignore those reasons at your peril. 

No failure to accommodate 
under FMLA

Tarpley v. City Colleges of Chicago, (N.D. Ill. 2015).

• Plaintiff was Assistant Dean of Information Technology for a college and used both 
continuous and intermittent FMLA leave for treatment related to endometriosis, 
depression, and anxiety. Defendant informed plaintiff that she was not permitted to 
work from home, and as a result, plaintiff had to request additional FMLA leave. 
While on FMLA leave, plaintiff responded to a work email, and a supervisor 
informed her that she should not be monitoring emails while on leave. 

• While on leave, plaintiff noticed that defendant had posted an opening for her 
position online. Soon after, plaintiff learned that defendant was auditing her 
records because she used FMLA leave during the same summer period in 
successive years. Plaintiff resigned.

• Court dismissed plaintiff’s claim that defendant had failed to accommodate her 
disability in violation of the FMLA. 
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FMLA is not bulletproof 

Noone v. Presence Hospitals PRV, (N.D. Ill. Dec. 7, 2015)

• Plaintiff’s employment was terminated on the second day of her FMLA leave 
when the employer found highly offensive text messages from plaintiff to a 
subordinate that mocked other employees due to personal characteristics such as 
stuttering and being transgendered.  Plaintiff sued.  

• The court held that plaintiff could not establish retaliation under the FMLA 
because there was no evidence that would prove the employer’s retaliatory 
conduct and because plaintiff could not show that she was meeting defendant’s 
legitimate work expectations or that she was treated less favorably than any 
similarly situated employee. 

Alcohol test is not an adverse 
employment action 

Foos v. Taghleef Industries, (S.D. Ind. Sept. 22, 2015)

An employee who had been granted FMLA leave in the past for pancreatitis requested 
and received FMLA leave after suffering injuries in a bar fight. 

• Upon his return, he informed his supervisor that was having “stomach or pancreas” 
problems and was going to the hospital. His physician then completed a certification 
listing a primary diagnosis as “acute alcohol pancreatitis.” This led the company to 
test the employee for alcohol upon his return from leave. Because the employee had 
a blood-alcohol content level above the legal limit, he was terminated. 

• The court found that the disclosure of medical information and requiring the 
employee to submit to a alcohol test were not adverse employment actions. While 
the employee’s termination was an adverse employment action, there was no causal 
connection because the information learned following the FMLA leave caused the 
concerns that led to the administration of the test, not the fact that the employee had 
taken FMLA leave. 

• Finally, the Court did not let the employee use himself as a similarly situated 
individual stating that there was no authority “standing for the proposition that past, 
favorable treatment of the plaintiff can constitute proof of discriminatory treatment 
of that same plaintiff for that same behavior in the future.”
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Are you serious?

Deka v. Countryside Assoc. for People with Disabilities, Inc., (N.D. 
Ill 2015)

• Employee suffered from MS, and during her five year employment with the 
company, she used her employer-provided health insurance for treatment

• Employee claimed that her superiors made the following comments:
– FMLA is a “get out of fail free card.” – Executive Director

– “With a doctor’s note, please can do whatever they want.” – HR Director

– “No one would ever think an agency like ours would discriminate … Illinois is an 
employment at will state. We can do anything we want.” – Executive Director

– “Who would suspect us?” – Executive Director

– Complaints about people with “expensive illnesses” – Several Directors

• Not surprisingly, employees FMLA, ERISA, ADA and Title VII claims are 
advancing.

Ever-Changing Joint Employer 
Standards

• Under the FMLA and FLSA:

– Joint employment exists “when employee is employed by two (or more) employers 
such that the employers are responsible for compliance with the statutes

– FMLA
• Joint employers’ responsibilities depend on whether they are the primary or secondary employer for the 

employee taking FMLA leave

– FLSA
• Horizontal joint employment examines the relationship between the potential joint employers

• Vertical joint employment examines the relationship between the employee and the potential employer(s)

• Under the NLRA (Browning Ferris):

– Two or more statutory employers are joint employers of the same statutory employees 
if they “share or codetermine those matters governing the essential terms and 
conditions of employment.”

– Board will no longer require that a joint employer not only possess the authority to 
control employees’ terms and conditions, but also exercise that authority. 

– Board can show joint employer status even if control is exercised indirectly.
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Impact of New Joint Employer 
Standard

• Federal agencies are making it easier for employees to show they have joint 
employers.

• If an employee can show they have joint employers,  they may also be able 
to show that both or all employers violated the statue. 

• More violations = more 

• New joint employment standards may subject employers to more 
responsibilities and liabilities for each other’s violations of the statutes. 

A Few Other 
Groundbreaking Cases
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Same-Sex Marriage
Obergefell v. Hodges, (U.S. 2015)

• All states must license marriage between 2 people of the same sex and must 
recognize a same-sex marriage lawfully licensed and performed out of state

• Employers should consider reviewing their equal employment opportunity, 
leave of absence, and other employment policies to address protections for 
employees on the basis of marital status and sexual orientation.

• Employee benefit plans defining spouses as only persons of the opposite sex 
will no longer be supported by specific states’ bans on same-sex marriage 

• Employers should consider updating payroll practices with respect to 
treatment of same-sex marriages from a state and local tax perspective

Medical Marijuana
Swaw v. Safeway, Inc. (W.D. Wash. 2015)
• Employee used marijuana after hours pursuant to a 

valid prescription to treat his disabilities
– Employee was drug tested post-injury and terminated 

for violating the employer’s drug-free workplace 
policy.

• Employee brought disability discrimination claims 
based on discrimination because of his disability, 
and disparate discipline given to those who used 
alcohol vs. marijuana

• Court: Employers have no duty to accommodate 
medical marijuana in a drug-free workplace.

– Washington law does not require employers to 
accommodate medical marijuana

– Federal law prohibits use of marijuana, not alcohol

– Users of illegal substances are not a protected class
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2016 Crystal Ball

• Keep your eyes peeled for 2016 Supreme Court decisions on:

– Can an employer can be awarded attorneys fees if the EEOC fails to 
meet pre-suit obligations?

– Should Abood v. Detroit Board of Education be over-ruled and public 
sector “agency shop” arrangements invalidated under the First 
Amendment?

– Do individual consumers have standing to sue a consumer reporting 
agency for violations of the FCRA when no “actual damages” were 
suffered by the consumer?

– When does an employees time to file a charge based on constructive 
discharge begin to run? 
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