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Let’s Talk
 “Gay” over “homosexual”

 The latter implies a psychological or emotional disorder

 “Gay” can refer to men or women

 Sexual orientation
 Never “sexual preference” or “lifestyle”

 Transgender
 Refers to gender identity, not anatomy

 Use the pronoun the person prefers

 Never “transvestite”
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The Pace of Change
1982: Wisconsin 
prohibits sexual 

orientation 
discrimination

1990: WHO says 
homosexuality no 
longer an illness

1991: HIV/AIDS 
Red Ribbon 
Campaign

1993: “Don’t Ask, 
Don’t Tell”

1996: 
“Friends” 

LGBT wedding 
episode

1997: Ellen 
comes out

1998: Matthew 
Shepard killed

The Pace of Change
2003: Anti-

sodomy laws 
unconstitutional

2004: 
Massachusetts 
passes same-
sex marriage 

law

2008: California 
passes 

Proposition 8

2011: End of 
“Don’t Ask, 
Don’t Tell

2012: Obama 
“evolves” on gay 

marriage

2013: US Supreme 
Court strikes down 

DOMA

2015: US Supreme 
Court legalizes 

same-sex marriage 
in all 50 states
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Sexual Orientation

 Not a protected 
status under Title VII

 What do the courts 
say?

Gender Stereotyping

 Price Waterhouse v. Hopkins (U.S. 1989)
 Supreme Court recognizes gender stereotyping claim:

 “We are beyond the day when an employer [can] 
evaluate employees by assuming or insisting that 
they match[] the stereotype associated with their 
group….”

 “…Congress intended to strike at the entire 
spectrum of disparate treatment of men and women 
resulting from sex stereotypes.”
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Same-Sex Sexual Harassment

 Supreme Court held for first time that same-sex 
sexual harassment is actionable under three 
scenarios:

 Harasser is gay/lesbian and motivated by sexual 
desire

 Harasser motivated by hostility to presence of 
gender of the harassed in workplace

 Comparative evidence

Oncale v. Sundowner Offshore Services (U.S. 1998)

Cognitive Dissonance:

 Prowel v. Wire Business Forms (3rd Cir. 2009): 
 Plaintiff was openly gay.

 Plaintiff’s sexual orientation was not a categorical bar to gender 
stereotyping claim.  

vs.

 Vickers v. Fairfield Med. Ctr. (6th Cir. 2006): 
 Plaintiff never said whether he was gay.

 Gender stereotyping claim cannot “bootstrap” protection for sexual 
orientation into Title VII.  

 How do these two cases make sense?
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Hively v. Ivy Tech – Part ONE

 Sexual orientation discrimination is NOT sex discrimination

Hively v. Ivy Tech – Part TWO

 Sexual orientation discrimination IS sex discrimination

VS.

Other Recent Cases

 Evans v. Georgia Regional Hospital (11th Cir. Mar. 10, 2017)
 Sexual orientation is not protected under Title VII

 Anonymous v. Omnicom Group, Inc. (2d Cir. Mar. 27, 2017)
 Although sexual orientation is not a protected class, LGBT individuals 

do not have less protection under gender stereotyping theory than 
non-LGBT individuals
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EEOC’s Position: 
Sexual Orientation Discrimination IS Sex 

Discrimination

 David Baldwin v. Dept. of Transportation (2015)
 “[S]exual orientation is inherently a ‘sex-based consideration,’ and an allegation 

of discrimination based on sexual orientation is necessarily an allegation of 
sex discrimination under Title VII.”

 Case only applies to federal workforce

 But EEOC will enforce this position against private employers

What About State and Local Law?

 Indiana Local Governments
 Sexual orientation and gender 

identity:

 Marion Co., Monroe Co., 
Vanderburgh Co., Tippecanoe 
Co., and 13 other cities/towns 
outside those counties, 
including Carmel and Muncie

 Sexual orientation only:

 Lake Co., Fort Wayne, and 
Whitestown

 State-wide Employment 
Non-Discrimination Acts
 20 states + DC prohibit 

discrimination on the basis 
of sexual orientation and 
gender identity

 2 more states cover sexual 
orientation only

 Indiana has not passed this 
type of legislation
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Sexual Orientation Discrimination—In Summary

 Private employer

 Seventh Circuit: sexual 
orientation is a protected 
class

 Nationwide: Liable for 
same-sex harassment

 Local law may cover sexual 
orientation discrimination

 EEOC considers sexual 
orientation a protected 
class

 Most federal courts 
disagree with Seventh 
Circuit and EEOC

 Gov./Fed. Contractor

 Liable for same-sex 
harassment

 Liable for discrimination 
on the basis of sexual 
orientation

Practical Tips
 In Seventh Circuit: sexual orientation is a protected 

class under federal law

 Look at local laws – sexual orientation may already be 
a protected class in your geographic area.

 Reinforce in company policies and training that all
inappropriate conduct toward other employees will 
not be tolerated. 

 Be prepared even if not settled law—EEOC is treating 
sexual orientation as protected class and coverage 
of LGBT is an enforcement priority.
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Gender Identity

Transitioning Genders

 Transgender individuals are people with a gender 
identity that is different from the biological sex 
assigned to them at birth.
 Transgender woman: Person who identifies as a woman but 

was biologically assigned male at birth.

 Transgender man: Person who identifies as a man but was 
biologically assigned female at birth.

 Transgender individuals may find it necessary to 
transition from living and working as one gender to 
another, called the “real life experience.”
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EEOC’s Position:  Transgender Discrimination is 
Sex Discrimination

 Macy v. Dept. of Justice (EEOC Appeal 2012)
 In 2012, the EEOC held that discrimination against an 

individual because that person is transgender is 
discrimination because of sex and therefore is covered under 
Title VII (a/k/a gender identity discrimination).

 In Directive 2014-02, Dept. of Labor stated holding in Macy, 
recognizing transgender discrimination, will be applied to 
federal contractors.

 Strategic Enforcement Priority
 EEOC Acting District Director has stated that protecting 

employees who are transgender is a strategic enforcement 
priority.

EEOC Action on Gender Identity in Private Sector

 EEOC v. Deluxe Financial Services Corp.
 In early 2016, a Minnesota employer entered into a consent 

decree in which it will pay $115,000 to resolve a sex 
discrimination and harassment lawsuit brought by the EEOC 
on behalf of a transgender employee.

 The employer refused to let the transgender woman use the 
women’s restroom, a supervisor intentionally called the 
woman the wrong gender pronouns, and supervisor used 
slurs when referring to the woman.

 EEOC v. Lakeland Eye Clinic
 Florida company settled for $150,000 in 2015.
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EEOC Action on Gender Identity in Private Sector

 EEOC v. R.G. & G.R. Harris Funeral Homes
 The Court first threw out the EEOC’s attempt to recognize transgender 

status or gender identity as a protected class under Title VII

 As a result, the EEOC alleged the Funeral Home’s dress code 
preventing the transgender woman from wearing a dress was 
discriminatory

 The Court then held that the Funeral Home was exempt from Title VII under 
the federal Religious Freedom Restoration Act (“RFRA”)

 Two important takeaways:

 The Court will not require affiliation with a church or particular 
religion

 A Title VII sex-stereotyping claim protects gender neutrality in the 
workplace

EEOC Opens Up New Front:  Hostile Work 
Environment
 EEOC v. Bojangles Restaurants, Inc.
 Transgender woman complains to supervisor that she was being 

harassed because she dressed and acted like a woman

 The complaints were ignored

 She eventually called corporate hotline to complain

 She was terminated the same day

 EEOC filed complaint in July 2016 alleging HWE and retaliation

 Why is this case important?
 Looking the other way or ignoring complaints could make the  

company liable
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Case to Watch

 Eure v. Sage Corporation (W.D. Tex. 2014)
 “What is that and who hired that?”

 “The audacity to hire a cross gender.”

 District court in Texas dismissed the case because 
employee’s claims focused on transgender status and not 
failure to conform with gender norms

 Case is currently on appeal to Fifth Circuit

 EEOC has asked permission to give oral argument

EEOC’s Position on Restroom Use and Pronouns

 Lusardi v. Dept. of Army (EEOC Appeal 2015)
 EEOC ruled that denying employees use of a restroom 

consistent with their gender identity and subjecting 
employees to intentional use of the wrong gender pronouns 
constitutes discrimination because of sex, and thus violates 
Title VII.

 Office of Special Counsel: employees must be allowed 
to use restroom that corresponds with their gender 
identity.
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Restroom and Locker Room Use

 OSHA released “best practices” guidance regarding 
restroom access for transgender employees. 
 OSHA recommends employers allow employees to use 

bathroom of gender the employees identify with.

 Cites concerns over potential psychological harm to employees 
not able to use restrooms corresponding with their gender 
identity and the negative health effects of not using workplace 
restrooms at all.

 EEOC’s recent LGBT Fact Sheet also addresses this 
issue.

Roberts v. Clark County School Dist. (D.Nev. 2016)

 School police officer transitions from female to male

 School prohibits employee from using either male or 
female restroom 

 Required to use gender-neutral bathroom until proof of 
name and sex change

 Court held 

1. Gender identity discrimination is prohibited under 
Title VII

2. Forced use of gender-neutral bathroom is gender 
identity discrimination
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Mickens v. General Electric Co. (W.D. Ky. 
2016)

 Employer did not allow transgender man to use 
restroom that aligned with his gender identity.

 GE fired the employee after a number of write-ups for 
returning late from breaks, which the employee 
alleged was because GE refused to permit him to use 
the restroom near his workstation aligning with his 
gender identity. 

 W.D. KY  denied GE’s motion to dismiss.

Gender Identity (Transgender) Discrimination—
In Summary

 Private employer
 Protections unclear: 

many settlements, 
very little law.

 EEOC considers 
form of sex 
discrimination.

 EEOC is seeking to 
impose standard for 
federal employers 
on private 
employers.

 Gov./Fed. Contractor
 Liable for discrimination 

on the basis of gender 
identity.

 Individuals may use 
restroom that 
corresponds with their 
gender identity.

 Incorrect pronoun use is 
harassment.
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Practical Tips for Private Sector Employers

 Develop process/timeline for individuals who are 
transitioning genders: interactive discussion 
 Respect confidentiality

 Set date that “real life experience” will begin at work

 When will their name-badge change? Name on office door?

 What restroom will they use and when? 

 What pronoun/name will they prefer to use?

 Include transgender issues in diversity training
 Respect for all employees

 Pronoun use

 Restroom use
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